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Negotiability Postal Money Orders 


Postal money orders are not negotiable and consequently 
are not subject the Negotiable Instruments Law. United 
States Northwestern National Bank Trust Co. Min- 
neapolis, United States District Court, Minnesota, 
Supp. 484. 

the establishment and operation the money order 
system the Government exercises governmental power for 
the public benefit. The postal money order system car- 
ried solely for the convenience the public. When postal 
money orders are issued the primary object further the 
safety the postal system; insure the sanctity the 
mails from loss and theft which more frequently occurs when 
currency transmitted through the mails. 

issuing postal money orders, the Government receives 
none the benefits generally accorded negotiable instru- 
ments. not entitled any the privileges that gen- 
erally accompany the issuance such paper, and conse- 
quently should not sustain bear the onus its burdens. 
While the growth the money order system may have 
assumed some aspects commercial banking, must never- 
theless characterized function sovereignty and not 
commercial operation. Whether the increasing use money 
orders medium exchange requires another view public 
policy, matter which may properly within the scope 
legislative enactment. 

this case the postal money orders were filled out stolen 
blanks stamping the name the postmistress and the name 
the Post Office without the knowledge authority the 
similar decisions see Banking Law Journal Digest (Fifth 


Edition) §556. 
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postmistress. was apparently the custom stamp the name 
the postmistress genuine money orders, that these spuri- 
ous money orders had every appearance being genuine. The 


money orders were payable fictitious payee and assumed 
name was used the remitter. The bank, believing good 


faith that the postal money orders were valid and that the per- 
son presenting the money orders was the payee named therein, 
cashed the orders after first making telephone inquiry the 
paying post office and being assured that the described postal 
money orders were valid. Subsequently the bank presented the 
postal money orders, duly endorsed it, the main Post 
Office and was paid the sum specified the money orders before 
their invalidity was 

The bank contended that had right retain the pro- 
ceeds the money orders because the doctrine that where 
drawee bill exchange, not knowing that the bill forged, 
pays the same innocent holder, the drawee cannot recover 
the payment made even though the drawee’s mistake due 
excusable neglect ignorance. was held that this doctrine 
was not applicable postal money orders issued the Gov- 
ernment since the function performed was one public duty 
sovereignty and not commercial transaction. The Gov- 
ernment was entitled recovery the theory unjust en- 
richment. money orders being fact fraudulent, the 
bank must suffer the loss and not the Government notwith- 
standing the good faith and innocence the bank. its 
opinion, the court wrote: 


The principal facts are not dispute. December 16, 1937, 
one Luther Billings stole from the United States Post Office Mis- 
sissippi City, Mississippi, fifty-five United States postal money order 
blanks, numbered 40,546 40,600, inclusive. the same time, 
Billings also stole from said Post Office rubber stamps used the 
postmistress printing her name money orders, the name the 
issuing Post Office, and the date. Thereafter, Billings filled out 
twelve the stolen blanks, numbered 40,579 40,590, inclusive, 
stamping the name the postmistress, the name the Post Office, 
and the date, January 11, 1938, thereon. the blank reserved for 
the purpose, wrote the name Trent the payee, and the 
name Martin the remitter; Minneapolis, Minn., the 
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name the Post Office which the orders were directed, and the 
sum $100 the face amount each money order. applica- 
tion was filed for said orders, money was paid the issuing Post 
Office, and all the stamping writing thereon was done without the 
knowledge authority the postmistress Mississippi City. 
was apparently the custom stamp the name the postmistress 
genuine money orders, that these spurious money orders had every 
appearance being genuine. 

January 14, 1938, Billings, representing himself 
Trent, the payee the money orders filled out, presented himself 
the Lake Street office the defendant bank, and the bank, believ- 
ing good faith the postal money orders valid, and that Bill- 
ings was Trent, the payee named therein, cashed the orders, 
paying said Billings $50 cash, $650 travelers’ checks payable 
Trent, and the balance $500 was placed the personal 
credit Trent the bank. Prior the cashing said money 
orders, one the clerks the bank called the branch Post Office 
Lake Street the telephone. Some person, presumably clerk 
the branch Post Office, answered the telephone, and response the 
bank clerk’s inquiry, stated that the postal orders described over 
the telephone were genuine. The various clerks who were duty 
the branch Post Office when the call was made denied that any such 
conversation took place, and denied that any call was made. 
quite probable, however, that the inquiry was made related the 
bank clerk, and that some employee the Post Office, through mistake 
and inadvertence, overlooked the fact that December 29, 1937, and 
January 11, 1938, The Postal Bulletin published Washington, 
C., and file the branch Post Office question the date the 
inquiry was made, listed stolen money order forms from Mississippi 
City, blanks numbered 40,546 40,600, inclusive. 

January 17, 1938, the defendant presented said postal money 
orders, duly endorsed it, the main Minneapolis Post Office and 
was paid the sum $1,200 out the funds the United States 
hand said Post Office. The payment was made employee 
the money order section mistaken belief that the said orders were 
valid and lawful. further appears that the postal employee the 
electrical counting section, charged with the duty examining lists 
paid money orders, failed detect stolen orders the postal 
orders involved herein, and they were forwarded the General Ac- 
counting Office the Post Office Department Washington, C., 
valid, and the spurious nature said orders was not detected 
the Department until January 22, 1938. Without any unreasonable 
delay, this suit was thereafter instituted. 

seems clear that the bank possessed nothing value when 
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cashed the money orders for Billings. the Post Office Department 
had refused payment when the money orders were presented, claim 
against the Government would exist, notwithstanding the telephone 
conversation claimed. The favorable assurance some clerk 
the Post Office the genuineness the postal orders did not preju- 
dice the Government’s right refuse payment the spurious orders. 
There provision the law the postal regulations for the 
acceptance postal money orders, except -by presenting them for 
payment and the cashing thereof the Post Office some designated 
government agency. Consequently, while the bank’s position seems 
free from negligence, and situation arose which caused the bank 
suspect the fraudulent character the orders, the situation never- 
theless requires finding that the bank parted with nothing value 
when presented the false money orders for payment January 17, 
1938. other words, parted with nothing value and received 
from the Government $1,200 cash. Obviously, there was mutual 
mistake. The employees the Post Office Department were negli- 
gent, but the bank had cashed the money orders for Billings and 
parted with its money and credit before the spurious orders were pre- 
sented for payment. The negligence some unknown clerk re- 
sponding the telephone call cannot prejudice the Government’s po- 
sition the carrying out act sovereignty. least, without 


some evidence the authority the clerk who responded the 
telephone call, the incident particular significance deter- 
mining the issues presented. What, then, are the rights the 


The money order system was established 1864, pursuant 
Act Congress. reasons for the establishment the system 
may gathered from the first section the Act, now 
711, which reads: “To promote public convenience, and insure 
greater security the transfer money through the mail, the Post- 
master General may establish and maintain, under such rules and 
regulations may deem expedient, uniform money-order system, 
all suitable post offices, which shall designated ‘money-order 
offices.’ 

The establishment the money order system concededly within 
the constitutional powers wherein the Government vested with the 
right “establish Post Offices and post Roads.” Const. art. 
cl. incident the paramount right Congress maintain 
post office system. While the growth the money order system 
may have assumed some aspects commercial banking, must never- 
theless characterized function sovereignty and not com- 
operation. The operation the post office system, with its 
many innovations inaugurated meet great public need, does not 
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divest its character sovereignty. When postal money orders 
are issued, the primary object further the safety the postal 
insure the sanctity the mails from loss and theft which 
more frequently occurs when currency transmitted through the 
mails. the postal money order system carried solely for 
the convenience the public seems free from doubt. 

Equity recognizes the right recover money paid through mis- 
take, and the negligence the payor does not affect the right such 
recovery. other words, benefit bestowed through mistake, 
matter how careless inexcusable the act the bestower may 
have been, the recipient the benefit equity must make restora- 
tion, the theory being that the restitution results loss the 
recipient. merely received something for nothing. Woodward, 
The Law Quasi Contracts, 1913, and 92. the instant sit- 
uation, the bank received $1,200 for worthless pieces paper. There 
are, however, exceptions the rule, and equity may require apply 
different principle exceptional cases. substantiation its 
right retain the proceeds the money orders, the defendant urges 
that the doctrine Price Neal, 1762, Burr. 1354, governs the 
equities herein. Briefly stated, the principle enumerated this case 
follows: When the drawee bill exchange, not knowing that 
the bill forged, pays the same innocent holder, the drawee 
cannot recover the payment made. Recovery denied even though 
the drawee’s mistake due excusable neglect ignorance. Many 
theories are advanced explanation this doctrine. Most text- 
writers and jurists agree the wholesomeness the equitable 
doctrine applied Price Neal, but disagree the reasons 
for the principle and the scope which should applied. See 
Ames’s The Doctrine Price Neal, Harvard Law Review 297; 
Woodward’s The Law Quasi Contracts, 126 seq. Some writ- 
ers contend that the negligence the drawee determines the equities 
others that the drawee cannot recover because presumed know 
the drawer’s signature, and having once honored the bill, equity will 
leave the parties where they are. Some writers urge that, between 
two people having equal equities, one whom must suffer, the legal 
title shall prevail. This latter view advanced Professor Ames. 
Woodward, however, after considering the various theories advanced, 
suggests that the rule one policy, stating (p. 137, The Law 
Quasi Contracts): the theories set forth the preceding 
sections seems satisfactorily account for the denial relief the 
drawee the case the forgery the drawer’s signature. The true 
reason for the rule, believed, one policy—the policy main- 
taining confidence the security negotiable paper making the 
time and place acceptance payment the time and place for the 
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final settlement, between drawee and holder, the question the 
genuineness the drawer’s signature. most cases, conspicuously 
where the drawee the drawer’s banker, the business relations be- 
tween the drawer and drawee are such that, not only the drawee 
thoroughly familiar with the drawer’s signature and consequently well 
qualified discover forgery, but peculiarly convenient for him 
solve any doubt inquiring the drawer.” 


See Dedham Nat. Bank Everett Nat. Bank, 177 Mass. 392, 
62, Am. St. Rep. 286; Bank United States Bank 
Georgia, Wheat. 333, 335, Ed. 334. Justice Mitchell, Ger- 
mania Bank Boutell al., Minn. 189, page 192, 
$27, page 328, 635, Am. St. Rep. 519, accord 
with this view. considering the doctrine Price Neal, stated: 
“Many modern textwriters, some them learning and ability, have 
assailed the correctness this doctrine, contending that the general 
rule money paid under mistake fact should apply, and that 
the law ought that the bank, although fault not discovering 
the forgery its customer’s signature, can recover even from in- 
nocent holder, will then worse condition than the bank 
had refused pay the draft check. See Pars. Notes 80; 
Morse, Banks, 33; Daniel, Neg. Inst. 42; also, Am. Law Rev. 
April, 1875, 411, and note People’s Bank Franklin Bank 
[88 Tenn. 299] 716) 724], Am. St. Rep. 
[884], 889. shall not enter upon consideration the soundness 
the argument against the doctrine, which rule would 
adopt the question was res integra, because not feel lib- 
erty overrule disregard doctrine well established and 
firmly rooted the commercial law the country. the rule 
incorrect works badly practice, its change must left the 
legislature. may say, however, that the opponents the doctrine 
seem have found followers among the courts. may also 
suggest that perhaps the courts themselves have given the opponents 
the doctrine unnecessary vantage ground, frequently placing 
exclusively the narrow ground actual negligence part 
the drawee not discovering the forgery, because was bound 
know the signature his own customer correspondent. un- 
doubtedly true that better position than stranger know 
his customer’s signature, and that men have right deal with 
checks and drafts that assumption; but does not seem that 
the doctrine rests entirely this narrow basis actual negligence 
part the drawee. The money the commercial world 
longer coin, The exchanges commerce are now made almost en- 
tirely means drafts and checks. was largely deference 
this fact that the recovery money paid paper this kind, 
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which the drawer’s signature was forged, was made exception 
the general rule the recovery money paid under mistake 
fact. view the use this class paper money, was con- 
sidered that public policy required that, between the drawee and 
good-faith holders, the drawee bank should deemed the place 
final settlement where all prior mistakes and forgeries should cor- 
rected and settled once for all, and, not then corrected, payment 
should treated final; that there must fixed and definite time 
and place adjust and end these things innocent holders; and 
that that time and place should the paying bank and the date 
payment; and that, not done then, the failure must 
deemed the constructive fault the payee bank, which must take the 
consequences. See dissenting opinion Mr. Justice Snodgrass 
People’s Bank Franklin Bank, Tenn. 299, 716 
724, Am. St. Rep. 884].” 

Justice Mitchell’s view sound, then the doctrine one 
public policy, rule expediency which should apply furthering 
the free mobility certain types instruments. must recog- 
nized that the doctrine well established that the field nego- 
tiable instruments must followed this Court. However, should 


the doctrine applied the payment forged postal money orders? 


Does public policy require the extension the doctrine such non- 
negotiable instruments? That postal money order nonnegotiable 
cannot seriously controverted. lacks the essential character- 
istics negotiable instrument. There are numerous restrictions 
and limitations found the Postal Laws and Regulations which 
are entirely inconsistent with negotiability. For instance, only one 
endorsement permitted; two endorsements invalidate the order. 
Section 1432, Postal Laws and Regulations 1932. Payments are 
withheld under certain enumerated circumstances. Section 1434. 
Section 1435 provides that person conducting lottery dis- 
tributing money property chance, the Postmaster General may 
forbid the payment money orders drawn the order such 
persons. 

Judge Brewer, the Circuit Court the District Colorado, 
later member the Supreme Court the United States, United 
States Stockgrowers’ National Bank Pueblo, 912, 914, 
settled the case Cooke United States, 389 [23 
Ed. that when the government descends from its position 
sovereign and deals negotiable paper, subjects itself the ordi- 
nary rules controlling negotiable paper the same any individual. 
But these orders are not negotiable paper; they are orders 
drawn one postmaster upon another, payable particular per- 
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son not named the order itself, unknown save the particular 
parties the transaction—the two postmasters and the party who 
obtains them—so that the protection which the rules applicable 
negotiable paper would lay around many transactions not avail 
‘the defendant this case.” 


Bolognesi United States, Cir., 189 335, 337, A., 
S., footnote stated: view the fact already 
noticed that the money order system this country was apparently 
modeled after that England, interest note that Fine 
Art Society Union Bank, 705, English post 
office orders were held not possess the character negotiable in- 
struments. Indeed was taken for granted that they were fact not 
such instruments, but was contended that they had been treated 
such the post office, bankers, and other parties. The Master the 
Rolls, however, said, substance, that money orders were differ- 
ent from negotiable instruments that they could not regarded 
such even upon principles estoppel.” 

That the doctrine Price Neal has been applied the Gov- 
ernment various fields its activities fully established the 
decisions, but has only been applied instances where the Govern- 
ment steps down from its character sovereign and utilizes vari- 
ous types negotiable instruments facilitating its operations. 
early case, United States Bank the Metropolis, Pet. 377, 
392, Ed. 774, found the following statement: When 
the United States, its authorized officer, become party nego- 
tiable paper, they have all the rights and incur all the responsibility 
individuals who are parties such instruments. know 
difference, except that the United States cannot sued. But the 
United States sue, and defendant holds its negotiable paper, the 
amount may claimed credit, if, after being presented, 
has been disallowed the accounting officers the treasury; and 
the liability the United States upon not discharged some 
those causes which discharge party commercial paper, 
should allowed jury credit against the debt claimed 
the United States.” 

Cooke United States, 389, 396, Ed. 237, the 
court stated: When the United States become parties 
commercial paper, they incur all the responsibilities private per- 
sons under the same circumstances.” 

See, also, United States Chase Nat. Bank, 252 485, 
tional Exchange Bank Baltimore, 270 527, Ct. 388, 

If, therefore, accept the view that the doctrine Price 
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Neal primarily one public policy and furtherance the mo- 
bility negotiable instruments the field the law merchant, 
cogent reason suggested why should extended instruments 
issued the Government connection with the performance 
public duty. Cases involving the cashing fraudulent postal money 
orders and the right the Government recover from the recipient 
are few. However, where the question has arisen, the conclusions 
herein are accord. United States Stockgrowers’ Nat. Bank, 
supra, postmaster, with intent defraud the Government and with- 
out receiving any money, issued postal money orders upon 
master adjoining state favor the Stockgrowers’ National 
Bank. sent the orders the bank with letter purporting 
written one Wilson, and directed the bank cash the orders and 
hold the funds subject Wilson’s orders. The bank, without 
édge the fraud, obtained the money directed. ‘The postmaster, 
under the name Wilson, withdrew from the bank the greater part 
the money, and suit brought the United States against the 
bank recover the amount the money orders, the court held that 
the orders were not negotiable paper and that the rules applicable 
negotiable paper did not apply. court made the following state- 
ment (page 915 F.): 

“It further said that party who accepts and pays what pur- 
ports his own paper cannot thereafter recover the money thus 
paid. his duty when the paper presented him, 
forgery, detect and refuse payment; and that the government, 
through its officer Pueblo, accepted this, which purported 
the paper the government, and having accepted and paid 
party who was innocent wrong, estopped from recovering. 

“In the case Cooke United States, supra, certain treasury 
notes were received the subtreasurer New York and paid, and 
when they were thereafter sent Washington, was discovered that 
they were forgeries, and the right the government maintain the 
action was the supreme court holding that this subordinate 
officer, the subtreasurer New York City, was not the one who finally 
represented the government determine upon the genuineness 
and validity this paper which was presented and paid him. 

“The statutes respect the post-office department are meager. 
says that the postmaster general may provide for post-office orders. 
does not specifically, terms commit the final determination 
the validity these orders any local postmaster. So, within the 
reasoning the supreme court that Cooke Case, seems 
that must held, and there are some equitable reasons for hold- 
ing, that until this matter has come the knowledge the depart- 
ment Washington, that there has been time for the action the 
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principal representative the government this business, there 
such estoppel ordinarily runs from the acceptance and payment 
forged paper.” 

The equitable doctrine permitting recovery where there has 
been unjust enrichment well established the law and should 
have greater weight determining the rights the parties where 
postal money orders are issued than the doctrine enunciated Price 
Neal. issuing postal money orders, the Government receives 
none the benefits generally accorded negotiable instruments. 
not entitled any the privileges that generally accompany the 
issuance such paper, and consequently should not sustain bear 
the onus its burdens. arriving the decision herein, the Court 
not unmindful the practical difficulties which may confront bank- 
ing institutions the acceptance money orders. The uncertainty 
the integrity money orders, although accepted and cashed 
the Government, may seriously impair the mobility these instru- 
ments business transactions. may urged that the very service 
rendered the Government will hampered. However, when the 
Bolognesi case was decided, the Court concluded that any other view 
“would entail endless difficulties and losses; would inimical the 
public interest and contrary public policy.” Whether, since the 
Bolognesi case, the increasing use money orders medium 
exchange requires another view public policy, matter which 
may properly within the scope legislative enactment. absence 
such expression, would seem that the Court should adhere the 
view public policy indicated the manifest weight authority. 


Liability Depository for Fiduciary’s Misappro- 
priation 


trustee under will maintained trust account and 
personal account the same branch the defendant bank. 
the total 450 checks drawn the trust account the 
trustee, 146 were payable the trustee’s individual order and 
140 such checks were indorsed the trustee and deposited 
his personal account the defendant’s branch bank. With- 
drawals were made the trustee from the personal account 
for personal purposes. the sum thus misappropriated, the 
defendant bank received for its own benefit about $15,000 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §416. 
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way reduction loans, interest, etc. The private funds 
alone were never sufficient meet these obligations; fact, 
repeated overdrafts occurred, mostly small amounts, the 
trustee’s personal account and these overdrafts were almost 
invariably cured subsequent deposits trust funds the 
personal account. 

The defendant bank contended that under its system 
bookkeeping, which accordance with modern needs, had 
knowledge the purposes withdrawals from the accounts 
its depositors, and that did not know that the trustee was 
transferring trust funds from the trust account his personal 
account. 

was held that the bank was not chargeable with actual 
constructive knowledge the misappropriation the trust 
fund the personal account the trustee render the 
bank liable the trust estate. Checks the credit ac- 
count were handled one group the staff employees and 
checks drawn against account different group, the atten- 
tion neither being directed the details with which the other 
was concerned. When check was drawn the trustee and 
deposited his personal account, the crediting group did not 
pay any attention the name the drawer, nor did the debit- 
ing division give any heed the name the payee. Conse- 
quently, trust funds found their way into the personal account 
without the knowledge anyone authority and, therefore, 
the misuse the trust account through the personal account 
could not known. Grace Corn Exchange Bank Trust 
Co., Supreme Court, 925. 

The following dissenting opinion the court held that the 
mere presentation the trust checks, the form which 
they were drawn, for deposit the personal account, gave 
actual notice the bank that trust funds were being depos- 
ited the personal account: 


June 24, 1930, one Chessman Kittredge was appointed trustee 
under the will David Fox, deceased, and came into possession 
about half million dollars estate assets. continued trustee 
until his death May 1936. audit made the successor 
trustees, plaintiffs herein, disclosed that during the six-year period 
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the former trustee had used almost the entire estate assets for his 
own purposes. appeared further that had maintained trust 
account and individual account the same branch the defend- 
ant bank; that had withdrawn total over $200,000 from the 
trust account, deposited his personal account, and made with- 
drawals from the personal account for personal purposes. the 
total sum thus misappropriated, the defendant bank received for its 
own benefit about $15,000 way reduction loans, interest, etc., 
but the bank has been held liable the plaintiffs for all the for- 
mer trustee’s misappropriations, accomplished through his account 
the bank, after time when been found that the bank had 
notice that trust funds were being misappropriated. 

February, 1930, before was appointed testamentary trus- 
tee, Kittredge opened personal checking account the defendant’s 
branch bank. procured loan $35,000 from the bank his 
personal note, and gave stock security for the indebtedness. 
April, 1930, and still before Kittredge’s appointment trustee, 
corporation which Kittredge was officer, Tompkins Bevers, 
Inc., opened checking account the same branch bank. The cor- 
poration procured $100,000 loan from the bank. The loan was 
evidenced the corporation’s note, and Kittredge was guarantor 
the indebtedness. This indebtedness was also secured the 
deposit stock. 

June 24, 1930, Kittredge was appointed testamentary trus- 
tee the Surrogate’s Court Rockland County. July 17, 1930, 
opened third account the defendant’s branch bank, and that 
was behalf the trust estate. The account was opened the 
name “Chessman Kittredge, Trustee the Estate David Fox.” 
The bank, accordance with its rules, required and received from 
Kittredge copy the will and copy the order his appoint- 
ment successor trustee. The will shows that the prime beneficiary 
the trust estate the testator’s infant daughter; and there was 
direction the trustee treat her liberally and generously. The 
will also shows that the trustee was given plenary powers deal 
with the trust assets. 

During the six-year period the trustee drew more than 450 checks 
the trust account. the trust checks, 146 were payable Kit- 
tredge’s individual order. And 140 such checks were endorsed 
Kittredge and deposited his individual account the defendant’s 
branch bank. The first check drawn, endorsed, and deposited bears 
the date September 1930. The amount this check $5,000, 
and was deposited and credited the individual account 
time when that account, except for this deposit, would have been over- 
drawn. The form the check was the same thai the 139 others 
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which the following six years were deposited the individual ac- 
count. The signature the drawer was, “Chessman Kittredge, Trus- 
tee the Estate David Fox.” Also appearing the face the 
check print was “Chessman Kittredge, Trustee 331 Madison Ave- 
nue.” the payee’s line the check there was written, “Chessman 
Kittredge,” and the back the check the endorsement was “For 
deposit a/c Chessman Kittredge.” know now that the subse- 
quent withdrawals from this individual account were for non-trust 
purposes. September 25, 1930, second check was drawn the 
trust account the amount $2,000, and likewise deposited the 
individual account. October 16, 1930, third check the amount 
$3,000 was similarly dealt with. quite clear that the proceeds 
all three these checks, which were subsequently withdrawn from 
the account, were not applied trust purposes, but were 
used Kittredge personally. Nevertheless, the Special Term has 
correctly held that these three transactions the bank incurred 
liability even though diversion trust funds was thus accom- 
plished. the bank knew that trust funds were being transferred 
the individual account, the bank had the absolute right assume 
that the transfers were within the lawful exercise the trustee’s 
powers and that evil attached thereto. Clarke Public Nat. Bank 
Trust Co., 259 285, 181 574. has been stated that 
would impose too great burden gratuitous labor deposi- 
‘tory bank require scrutinize the purpose withdrawals which 
are made its depositors. Whiting Hudson Trust Co., 234 
Catskill Nat. Bank Co., Cir., 102 527. 

November 14, 1930, there occurred transaction which the 
bank indirectly received for its own benefit $5,000 trust funds; and 
the Special Term has held that the nature this transaction was 
such that informed the bank that trust funds were being diverted. 
least, has been held (opinion, Lockwood, J., Grace Corn Ex- 
change Bank Trust Co., 171 Misc. 522, 400, 
407) that because this transaction the bank “knew, should have 
known,” that the transaction was diversion trust funds. 

The nature this November 14th transaction should examined 
closely. that date the $100,000 Tompkins Bevers, Inc., indebt- 
edness, for which the defendant held the corporation’s note, had been 
reduced $85,000. further reduction $5,000 the indebted- 
ness was accomplished that date routine bookkeeping 
and that was debiting the corporation’s account with $85,000, 
plus interest, and crediting the account with the amount new note, 
namely, $80,000. The effect the bookkeeping entries, course, 
that the bank thus received “payment” $5,000 the indebted- 
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ness. the close business the previous day the corporation’s 
account showed balance only $435.53. The records further show 
that November 13th, the previous day, Kittredge drew one the 
typical checks the trust account payable his own order, the 
amount $6,000. endorsed the check for deposit his individ- 
ual account. left the check, not the 86th Street branch where 
the accounts were maintained, but, for his convenience, the check 
was given the Grand Central branch the defendant’s bank. 
November 14th, this check was credited his individual account 
the 86th Street branch, and before that credit the balance that 
account was only $57.12. Also the 14th, Kittredge drew check 
the individual account payable Tompkins Bevers, Inc., for 
$5,000, and this check was deposited the corporation’s account. 
examination the transcripts the three accounts shows undoubt- 
edly that this roundabout way the defendant bank received $5,000 
money which can traced trust funds the source. The tes- 
timony offered the bank, and examination the transcripts 
the accounts, show convincingly and without contradiction that the 
various entries the several accounts were made without the bank’s 
thereby acquiring knowledge that the corporation’s indebtedness 
was reduced the use trust funds. Nobody the bank was in- 
terested examining nor required examine the separate accounts 
and compare them such way that the examination would disclose 
that trust funds had gone into the individual account, and then into 
the corporation’s account. 

The transaction November 14, 1930, did not impose upon the 
defendant bank the duty inquiry the source credits the 
corporation’s account; and hence the bank did not have notice that 
trust funds were that manner being diverted. Upon the withdrawal 
from the individual account trust funds which were the individ- 
ual account, and the deposit thereof the corporation’s account, the 
bank had the right assume that the trust funds were being with- 
drawn for proper purposes, even assume that the bank had 
notice that trust funds were coming into the corporation account; 
and there should finding that the bank had such notice. 
after, when the bank, the holder the corporation’s note, debited 
the amount the note and accumulated interest the corporation’s 
account, and about the same time credited the corporation’s ac- 
count with the amount the new note, which was for amount 
$5,000 less than the old note, did not result such bookkeep- 
ing entries become informed that trust funds were being used 
reduce the note indebtedness the corporation; and the bank was not 
required investigate the source credits the corporation’s ac- 
count. Contrary the finding the Special Term (opinion, supra, 
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171 Misc. page 528, 400) there was check drawn 
the corporation’s account the order the defendant bank, but 
the payment the corporation’s note indebtedness was accomplished 
means the bookkeeping entries described. The transaction was 
one which the bank was effect bona fide purchaser for value; 
and the bank not liable the plaintiffs for the $5,000 trust 
funds thus received. far the Special Term has found the 
contrary, the finding should reversed. 

the opinion, however, that subsequent transaction, 
wherein the bank itself was the payee named check drawn the 
individual account, was transaction such nature that the bank 
was put notice inquiry, which failed pursue; and for that 
reason liable for participation and assistance diversions trust 
funds from trust purposes. Previous September 22, 1931, the 
bank informed Kittredge, with respect his personal note indebted- 
ness, that recent market break had reduced the value his collat- 
eral stocks which the bank held. September 21, 1931, Kittredge 
drew one the typical checks the trust account the amount 
$5,000, and deposited the individual account. The deposit 
brought the balance the individual account $6,421.41 
September 22, 1931. Then that day, Kittredge drew check 
the individual account, and this check the named payee was the 
defendant bank itself. check was the amount $5,000. The 
bank received the check, debited the amount thereof the individual 
account, and credited the proceeds reduction Kittredge’s per- 
sonal note indebtedness. Obviously, the bank was not entitled pre- 
sume that the proceeds this check were being applied for trust 
purposes, because must charged with thereby receiving actual 
knowledge that the proceeds were for the reduction Kittredge’s 
personal indebtedness. should noted, however, that the check 
was drawn the individual account, not the trust account; and 
while was thus apparent the bank that was receiving pay- 
ment for non-trust purpose, the question is, did the bank know that 
was receiving trust funds? ‘That, course, depends upon whether 


the bank chargeable with knowing that trust funds were the 


individual account. 


might ordinarily supposed that when check drawn and 
signed trustee, trust bank account, made payable the 
same person his individual capacity, offered bank for de- 
posit the individual’s account, the bank thereby inevitably in- 
formed that trust funds are being deposited the individual account. 
The contention the defendant that the bank not chargeable 
with knowledge unless the fact the deposit made known 
officer some responsible employee. The testimony offered 
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the defendant bank can accepted undisputed that such deposits 
could continue indefinitely without any person the bank, either 
officer employee, acquiring knowledge that trust funds were 
being transferred individual account. was established that 
receiving teller, for instance, receiving one the typical trust 
checks for deposit the individual account, would not necessarily 
the performance his duties look the drawer’s name the check. 
The teller would look the payee’s name and the back the check 
verify the endorsement. would also look the amount the 
check. would examine see the name and the amount the 
accompanying deposit slip were agreement with the same data 
the check. ‘Then would separate the checks and the deposit slips 
into two piles. intervals during the day the piles would given 
bookkeepers. The bookkeeper who the case such transac- 
tion would debit the trust account would have before him the check. 
would look the drawer’s name and the amount; but would 
not need look the payee’s name. The bookkeeper who would 
make credit the individual account would never have the check 
before him, but would take the depositor’s name and the amount from 
the deposit slip. Thus established, and the testimony may 
accepted undisputed and probative value, that not only 
officer but single employee the defendant bank necessarily has 
knowledge that the transaction such that transfer trust funds 
individual’s account being accomplished. 

further appears without dispute that the bookkeeper who made 
the debits against the individual account worked machine which 
locks when any particular debit resulted overdraft the ac- 
count. And the bookkeeper part his duties was required call 
the overdraft the attention the chief clerk manager. During 
the six-year period suit repeated overdrafts occurred, mostly 
small amounts, Kittredge’s personal account. know now that 
the fact that the overdrafts were almost invariably cured subse- 
quent deposits trust funds the individual account, although 
plain that even before the trust account came into existence the 
bank tolerated overdrafts Kittredge’s personal account. 

the opinion that must held that the mere presenta- 
tion the trust checks, the form which they were drawn, for 
deposit the individual account, gave actual notice the bank that 
trust funds were being deposited the individual account. not 
think the theory advanced the bank, that not chargeable with 
the knowledge that was distributed among several its employees, 
can sustained. think fair state that entirely true 
that because the division labor employed modern bank book- 
keeping single employee part his function necessarily acquires 
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knowledge the full import transaction the kind here dis- 
cussed; but banking corporation, while entitled use modern 
bookkeeping methods, yet chargeable with having knowledge 
transactions which take place entirely within the bank. Certainly 
the trust estate, depositor the bank, not chargeable with 
knowing the nature the bank’s system bookkeeping, and has 
right expect that check the form the checks here suit, 
when presented the bank, will give the bank notice what plainly 
states its face. 

While think must held that the bank chargeable under 
the facts this case with actual knowledge that trust funds were 
the individual account, should particularly noticed that such 
knowledge itself does not create liability the part the bank 
case the funds are thereafter misappropriated. The bank that 
stage has knowledge that trust funds are the individual account, 
but not required scrutinize every withdrawal thereof, and even 
withdrawals are for non-trust purposes the bank not liable 
therefor. Liability the part the bank will arise acquires 
knowledge that trust funds actually are being diverted. acquires 
that knowledge either (a) when receives funds known 
trust funds and applies those funds its own benefit for non-trust 
purpose, when has actual knowledge that trust funds are 
being paid out any manner for non-trust purposes. Gilliland 
Lincoln-Alliance Bank Trust Co., 239 App. Div. 68, 264 
779, affirmed, 264 517, 191 Bischoff Yorkville 

Under the decisions, the opinion that the defendant bank 
should held liability only established that had actual 
knowledge two facts: (1) that trust funds were the individual 
account, and (2) that the withdrawals said trust funds from the 
individual account were for non-trust purposes. the evidence 
believe must found that both those facts were established. (1) 
The defendant bank acquired actual knowledge that trust funds were 
being deposited the individual account when the checks, which show 
their faces that they were drawn the trust account, were pre- 
sented and credited the individual account. (2) The defendant 
bank acquired actual knowledge that trust funds, which were the 
individual account, were being diverted from trust purposes when 
September 22, 1931, the bank received check drawn its own 
order, the individual account, which the individual’s funds were 
insufficient satisfy the check, and the proceeds which check were 
known the bank payment the individual indebtedness and 
therefore not for trust purpose. 

The bank liable for all diversions after acquired such knowl- 
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edge. addition the $5,000 payment reduction the corpora- 
tion’s indebtedness, and the $5,000 payment reduction Kit- 
tredge’s personal indebtedness, the benefits trust funds which were 
received the bank were instances where overdrafts the per- 
sonal account were cured the deposit trust funds, and also when 
the bank purely routine matter made monthly debits interest 
charges against the individual account. The total received the 
bank for its own benefit over the period was about $15,200. Its lia- 
bility, however, for all the trust funds deposited the individual 
account and after September 22, 1931, and thereafter withdrawn 
for non-trust purposes. This amount may found deducting 
the amount subsequent withdrawals from the individual account 
which were fact for trust purposes and which amount was found 
the Special Term $1,379.72. This finding should approved. 

The bank should not charged with the amount $3,400, rep- 
resenting the proceeds four checks which were drawn the trust 
account but deposited Kittredge accounts other banks. 
There presumption that these checks were drawn for other than 
trust purposes, and there proof that they constitute diversions. 

The bank further liable for the proceeds the sale some 
bonds which belonged the trust estate, even though clear that 
the bank acted innocently this transaction. Kittredge delivered 
the bank some bonds the Newberry Company, the face 
amount $4,000. These bonds were negotiable, and the bank did 
not know that they were not the property Kittredge himself. They 
were received additional collateral security for Kittredge’s personal 
indebtedness. After the bank had held the bonds, along with 
Kittredge’s other securities, for over two years, the bonds were re- 
deemed and the bank received $4,080 therefor. amount was 
credited reduction Kittredge’s indebtedness. Still later Kittredge 
ordered the bank sell the remainder his collateral securities. 
This was done and part the proceeds extinguished the personal in- 
debtedness. The surplus some $9,000 was ordered Kittredge 
which obligation Kittredge was also obligor. Subsequently this 
corporation was reorganized, and the result was that the bank re- 
ceived full satisfaction its claims against the corporation; and has 
surplus its possession. The plaintiffs contend that this surplus 
held trust for them matter law. The defendant bank con- 
tends that these Newberry bonds was bona fide purchaser 
for value because receiving these bonds collateral and charging 
the proceeds the redemption Kittredge’s indebtedness, and re- 
the other collateral, paid value therefor. clear under 
these facts that the bank received the bonds without notice 
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edge that was receiving trust property, but cannot find that the 
bank gave value therefor. The plaintiffs are entitled impress 
trust for the amount received redemption the bonds, $4,080. 

cross appeal taken the plaintiffs from the judgment 
far fails allow recovery additional $138,978.80. The 
plaintiffs contend that the Special Term should have charged the bank 
with the losses which were sustained the trust estate when Kittredge 
sold securities out the estate. not claimed that the bank ever 
had custody control these securities. The plaintiffs contend 
that the bank had copy the will, and had read the will 
would have seen that the testator had expressed hope that certain 
named securities would kept his trustee. But Kittredge did not 
keep them—he sold them times when the market for them was 
lower level than was the time came into possession them. 
Apparently the plaintiffs mean contend that the bank could have 
prevented his selling the securities. not know 
admit that their research has revealed case exactly point, but 
claim that they were entitled relief general principles. be- 
lieve the subject the cross appeal without merit and warrants 
further discussion. 

dissent from the conclusion the majority far modi- 
fies the judgment striking out the first decretal paragraph therein 
contained. The judgment should modified striking out the vari- 
ous amounts which appear the first decretal paragraph and sub- 
stituting place thereof the amounts determined accordance 
with this opinion, and, thus modified, the judgment should 
affirmed, without costs. 


Taxation Grantor for Trust Income 


Where the grantor trust has stripped himself all 
command over the income trust for indefinite period, 
and all probability, under the terms the trust instrument, 
will never regain beneficial ownership the corpus, there 
statutory basis for treating the income that the grantor 
merely because has made himself trustee with broad power 
that capacity manage the trust estate with the possibility 
that the corpus the trust might revest the grantor case 
survived the beneficiary. Revenue Act 1984, 22(a), 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1522. 
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Int. Rev. Acts, page 669. Commissioner In- 
ternal Revenue Branch. United States Circuit Court 
Appeals, First Circuit. 114 Fed. Rep. (2d) 985. 

trust was created the transfer certain securities 
the grantor himself and two other individuals trustees. 
The entire net income the trust accrued was payable 
quarterly the wife the grantor, during her lifetime. Upon 
her death the corpus the trust was revert the grantor 
survived her; otherwise, the trust property was held 
for the benefit such persons the wife might appoint 
general testamentary power. long the grantor should 
remain trustee, the grantor was empowered alone and with- 
out the concurrence his co-trustees exercise the powers 
investment and right conversion, exchange subscrip- 
tion connection with any the securities the trust. 
Although other broad powers management were possessed 
the grantor the trust was expressly declared irrevo- 
cable the grantor. 

was held that the trust income should not treated 
the grantor’s income under the income tax statute merely be- 
cause the grantor was trustee with broad powers manage- 
ment. The trust was not revocable within the terms the stat- 
ute requiring the inclusion the trust income computing 
the grantor’s income merely because under the trust agreement 
the corpus the trust might revest the grantor case 
survived his wife. 


The following paragraphs are quoted from the court’s 
opinion: 


this case the Board Tax Appeals has held that the 1934 
income certain trust not taxable the grantor. petition 
for review the Commissioner’s argument has centered Section 22(a) 
the Revenue Act 1934, Stat. 680, Int. Rev. 
Acts, page 669; are asked press beyond Helvering Clif- 
ford, 309 331, Ct. 554, Ed. and apply the 
rationale that striking case much weaker set facts. 

Claude Branch, the taxpayer herein, created the trust 1928, 
shortly after his marriage. transferred certain securities him- 
self and two other individuals trustees. The entire net income 
accrued was payable quarterly Hope Branch, the wife the 
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grantor, during her lifetime and for her separate use, “free whenever 
she shall covert from all control and engagements her husband.” 
The trust was continue during the life Mrs. Branch, and upon 
her death was revert the grantor survived her; otherwise, 
the trust property was held for the benefit such persons 
Mrs. Branch might appoint general testamentary power, and 
default appointment there were elaborate remainders the 
grantor’s descendants. 

Since the creation the trust the grantor has time received 
any part the income. has continued throughout pay for 
the maintenance and support his wife. Mrs. Branch, during 1934 
and all other years prior thereto, has used the income from the trust 
estate for whatever purposes she desired and has applied part 
the payment premiums upon policies insurance the life 
the grantor. The trustees, the grantor and his wife, have all 
times consistently treated the income from the trust estate tax- 
able the wife alone. 1934, for the first time, the Commissioner 
asserted that the income was taxable the grantor. 


The sole ground for the Commissioner’s claim, set forth the 
deficiency letter, was that the trust was revocable trust under Sec- 
tion 166 the Revenue Act 1934, Int. Rev. Code 
166, because under the agreement the corpus the trust may re- 
vest the grantor case survives his wife. The Board properly 
held that this argument was untenable. Wood, 309 
344, Ct. 551, 84.L. Ed. The Commissioner also con- 
tended before the Board that the grantor had effect power 
revoke the trust, because all had was default the pay- 
ment his notes, and the bank would thereupon foreclose upon the 
securities which constituted the trust estate and apply the same 
the satisfaction his private debt. The Board rejected this conten- 
tion ignoring the obligation the grantor reimburse the trust 
estate for any losses resulting from such foreclosure. his brief 
before the Commissioner does not renew his contentions with refer- 
ence Section 166 but relies only one his assignments error, 
namely, that the Board erred holding that the income was not 
taxable the grantor under the provisions Section 22(a). 


common with Helvering Clifford, 309 331, Ct. 
554, Ed. the grantor the present case has made himself 
trustee with broad powers management, and named his wife 
beneficiary. the correspondence ends. important feature 
the Clifford case was that the trust was short duration; certi- 
orari was granted “because the importance the revenue the 
use such short term trusts the reduction surtaxes.” 309 
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trust, created the time marriage, least for the lifetime 
the wife, and longer than that she outlives her husband and exer- 
cises her power appointment. the Clifford case the corpus would 
surely revest the grantor the end five years, and maybe sooner. 
Here the corpus will revest the grantor only the event that 
outlives his wife, and even this possibility reverter subject 
extinguished the wife exercises her power appoint the trust es- 
tate new uses terminate the trust and vest the corpus 


herself. 


Another difference between the two cases may significant. 
the Clifford case the Board had found that substance the grantor 
remained owner the corpus. This the court apparently regarded 
finding fact, for said (309 page 336, Ct. page 
557, Ed. —): cannot say that the triers fact 
committed reversible error when they found that the husband was the 
owner the corpus for the purposes 22(a).” the case 
bar the Board has found that neither the provisions the trust in- 
strument nor the subsequent acts the parties make the grantor 
substance the present owner the securities conveyed the trust. 
think that this conclusion, whether one fact law, right. 


Helvering Clifford rests its particular facts, the court 
was careful say. not understand that the case, general 
proposition, obliterates the separate legal personality the wife for 
purposes determining the gross income the husband under Sec- 
tion 22(a). Where the grantor has stripped himself all command 
over the income for indefinite period, and all probability, under 
the terms the trust instrument, will never regain beneficial owner- 
ship the corpus, there seems statutory basis for treating 
the income that the grantor under Section 22(a) merely be- 
cause has made himself trustee with broad power that capacity 
manage the trust estate. See Helvering Achelis, Cir., 112 
929. not read the dictum Helvering Fuller, 310 
69, 76, Ct. 784, Ed. implying the contrary. 

significance attaches the fact that the securities put into 
the Branch trust were already pledged secure individual debt 
the grantor. Mr. Branch could only transfer the trust what 
had—his equity the securities. true, reserved non- 
fiduciary power pledge the trust securities for his private debt, 
but this went further than continue the pledge which existed 
when the trust was created, case the grantor should have occasion 
renew the notes held the pledgee. The exercise this power 
well prove for the benefit the trust estate obviating 
foreclosure the securities the maturity the original notes. 
such foreclosure should eventuate, either the maturity the 
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original notes the renewal notes, the grantor personally obli- 
gated reimburse the trust estate. Thus the estate will intact 
the grantor remains solvent. the trust estate impaired be- 
cause the grantor’s subsequent insolvency, this will attributable, 
not any powers control reserved the grantor, but the fact 
that the trust res the time its creation was subject the in- 
firmity that outstanding pledge interest was held third persons. 

The income not being applied satisfaction the grantor’s 
legal obligation support his wife. Therefore Douglas Willcuts, 
support the position taken the Commissioner. This point 


Misapplication National Bank Funds 


The National Bank Act confers upon the directors 
national bank discretion declare dividends out profits, 
but prohibits dividends made losses have been sustained 
equal undivided profits, excess net profits hand 
after deducting losses and bad debts, payable out capi- 
tal. Personal liability imposed upon the directors they 
“knowingly” violate the Act. 56, 60, 93. 
Federal Deposit Insurance Corporation Mason, United 
States Circuit Court Appeals, Third Circuit, 115 Fed. Rep. 
(2d) 548. 

this case defaleations the bookkeeper the bank 
were sufficient wipe out the profits and surplus the bank 
and impair its capital structure. However, after discover- 
ing that the bookkeeper was short his account, effort was 
made the directors utilize available accounting methods 
and employ independent auditors determine the full 
extent the loss the bank. was held that the discovery 
the was warning the directors the need 
for thorough and complete independent audit. Therefore, 
failure obtain accounting the money lost the bank 
was sufficient support finding that the directors “know- 
ingly” violated the Act referred above when they declared 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §921. 
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dividends out capital time when the bank fact had 
profits and surplus. its opinion, the court wrote: 


The plaintiff the receiver the Commercial National Bank 
Bradford, Pennsylvania, hereinafter called the bank. seeks 
amended bill equity recover from former directors the bank 
$120,000 dividends alleged have been unlawfully declared 
the directors and obtain accounting for money alleged have 
been lost the bank result the negligence the directors 
the management the bank’s affairs. defendant, Willis 
Powers, was elected director 1904, John Golden 1925, Rob- 
ert Mason and Harry Wick 1928. All served directors 
until the closing the bank 1935. Powers and Mason were presi- 
dent and vice president. All four died after suit was started and 
their personal were substituted defendants. 

The bank national association incorporated 1890 with 
capitalization $100,000 which was later increased $300,000. 
The by-laws provided that the entire board directors, which con- 
sisted five persons, should make careful examination the bank 
four times each year, once each quarter, and any other times 
when the judgment the directors was advisable. The audits 
actually made the directors were perfunctory, however, and 
making them the directors relied, the details, largely upon the 
assistance officers and employees whose work was being audited. 

1920 Carl Anderson, bookkeeper the bank, was found 
have embezzled $22,150 for which full restitution was made. 
1931, Reed Campbell, employed teller and bookkeeper, was discov- 
ered short his accounts. order satisfy the surety com- 
pany which had issued fidelity bond covering Campbell that the lat- 
ter’s embezzlement was excess $25,000, the amount the bond, 
the directors ordered investigation Campbell’s accounts 
conducted secret committee four employees the bank. 
afterward appeared that two the committee were themselves the 
time engaged embezzling funds the bank. The investigation dis- 
closed that Campbell had manipulated correspondent bank accounts 
conceal defalcations amounting $80,822.91. effort 
was made the committee the directors find the full extent 
the Campbell shortage, which fact was $359,344.25 excess 
the sum reported the committee employees. The actual Camp- 
bell defalcations were sufficient wipe out the profits and surplus 
the bank and impair its capital structure. effort, however, 
was made the directors determine whether the bank’s bookkeep- 


ing system was defective conduct more accurate audit its 
accounts. 
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the close the year which the Campbell shortage was dis- 
covered, December, 1931, and semi-annually thereafter until June, 
1935, the directors declared dividends which totaled $120,000. 
Throughout this period the capital the bank was seriously im- 
paired and the close the period was entirely wiped out. Sep- 
tember, 1935, national bank examiner discovered that the bank was 
short its accounts $1,249,000. This was approximately $800,000 
more than the shortage which actually existed the time the dis- 
covery the Campbell defalcation. The shortage necessitated the 
closing the bank. 

The major portion the 1935 shortage was traced Frank 
Calkins, assistant cashier the loans and discount department, one 
the bank employees who had previously investigated the Campbell 
shortage. His. peculations covered period least five years 
during which, among other fraudulent operations, manipulated 
the correspondent bank account with the same system that used 
Campbell. shortage for which Benson, another the em- 
ployees who had investigated the Campbell peculations, was respon- 
sible, was discovered the depositors’ checking accounts. addi- 
tion, Harold Miller, receiving and paying teller and bookkeeper for 
the savings department, had embezzled the savings department for 
period ten years. was testified that independent audit, 
even though partial, would have disclosed the Campbell and Calkins 
shortages; complete audit would have disclosed all the peculations. 
There was also testimony that the most universal practice 
national banks have independent audits their accounts made 
periodically. 

The amended bill complaint presented two issues for the de- 
termination the district court. First: Did the directors become 
personally liable the terms the National Bank Act for the 
$120,000 dividends which they declared out capital violation 
the act? Second: Did the directors become personally liable for 
the $120,000 thus paid out and for other losses sustained the bank 
because failure exercise that degree care the conduct the 
bank’s affairs which imposed upon directors the common law? 

First, the statutory liability the directors for the decla- 
ration dividends out capital time when the bank fact had 
profits and surplus. not disputed that the present case 
the Act was violated the directors when dividends were declared 
which could only paid out capital depositors’ money, since the 
losses sustained through the embezzlements had wiped out all the un- 
divided profits. question this branch the case whether 
the evidence was sufficient support finding that the directors 
“knowingly” violated the Act. The defendants argue that although 
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the directors knew that losses had been sustained they did not know 
the full amount the losses, that the losses exceeded the undi- 
vided profits and, therefore, did not “knowingly” violate the Act. 

not think that the word “knowingly” construed 
narrowly. Corsicana National Bank Johnson, 251 68, 
page 71, Ct. 82, page 84, Ed. 141, where the alleged 
violation the National Bank Act consisted the granting ex- 
cessive loans, the Supreme Court said: “Under the rule settled 
familiar decisions this court, order for the bank prevail 
this action must appear not only that the liabilities person, 
company, firm, etc., the bank for money borrowed were permitted 
exceed the prescribed limit, but that defendant, while director, 
participated assented the excessive loan loans, not through 
mere negligence, but knowingly and effect intentionally (Yates 
Jones National Bank, 206 158, 180, Ct. 638, Ed. 
1002), with this qualification, that deliberately refrained from 
investigating that which was his duty any resulting 
violation the statute must regarded ‘in effect 
(Emphasis supplied.) This same qualification found Thomas 
Taylor, 224 73, Ct. 403, Ed. 673, and Jones Na- 
tional Bank Yates, 240 541, Ct. 429, Ed. 788, 
where the directors did not know that the Act was being violated, but 
could have known had they investigated. Thomas Taylor, 
supra, the directors failed make examination determine the 
true condition asset which the Comptroller the Currency had 
stated was doubtful and permitted listed bank statement 
its face value. Jones National Bank Yates, supra, the Comp- 
troller the Currency called the bank’s attention discrepancies 
its published reports. Despite this warning the directors failed 
investigate the discrepancies and permitted the publication new 
report containing the same statements. each these cases the 
court imputed knowledge the directors because their willful fail- 
ure take heed the warning. 

The discovery the Campbell peculations, following the previous 
Anderson embezzlement, was clear warning the directors 
the need for thorough and complete audit notice from the Comp- 
troller the Currency would have been. think that the evidence 
produced the plaintiff indicating that the directors deliberately 
refrained from utilizing available accounting methods and from em- 
ploying independent auditors determine the full extent the loss 
the bank the time the Campbell defalcations was sufficient 
support finding that the directors “knowingly” violated the statute. 

Second, the common law liability directors for lack 
diligence the performances their duties. common law, 
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shall point out, well under the bank’s by-laws, was the duty 
the directors examine the affairs the bank periodically. Until 
the discovery the Campbell peculations the directors may have 
been justified considering their examination, perfunctory was, 
all that was necessary. ‘That event, however, made obvious that 
the system followed them had not served the purpose revealing 
the true conditions which existed the bank. The necessity adopt- 
ing more searching and accurate auditing system was then clearly 
indicated. When the directors learned the Campbell defalcations 
the duty was theirs determine the full extent the shortage, the 
system used Campbell his embezzlements and the defects, 
any, the bank’s accounting system which made his breach trust 
possible. Ordinary prudence should have dictated investigation 
determine whether other employees, equally trusted, had partici- 
pated Campbell’s peculations, either through active connivance 
because inefficiency. 


has long been settled that bank directors have duty com- 
mon law exercise ordinary care and prudence the administra- 
tion the affairs their bank. Briggs Spaulding, 141 132, 
Ct. 924, Ed. 662. the case before think might 
fairly found from the plaintiff’s evidence that the directors, 
ordinarily diligent, would have reached the conclusion that their past 
method superficial examination the condition the bank, with 
complete reliance upon the trustworthiness and efficiency the bank 
employees, was inadequate. Ordinary prudence view the almost 
universal practice among the national banks the country likewise 
should have persuaded the directors the need independent 
audit the bank’s affairs competent outside accountant. Nor 
are applying hindsight test what would amount proper 
degree due care under the circumstances, for the directors were 
aware the facts 1931, immediately after the discovery the 
Campbell shortage. 

was then obvious that the existing method supervising the 
bank’s affairs was inadequate and that some the employees were 
dishonest incompetent both. Nevertheless the directors did 
nothing avoid repetition loss the bank and continued com- 
placently close their eyes the obvious needs their institution. 
defense aver that they did not know the true state 
affairs which existed the bank when the need for investigation was 
patent and the means for knowledge were readily available. 
Failure investigate the weakness the bank’s set-up and take 
the necessary steps prevent its continuance might well found 
negligence which bore direct relationship the losses later sus- 
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tained the bank through the Calkins, Benson and Miller defal- 
cations. 

defense that the directors did not know that loans made the bank 
were excessive, the court said (99 page 889): “Ignorance 
under such circumstances not excuse. was their duty 
know the facts. They had the means knowledge literally before 
them and they would have known had they exercised the control and 
supervision over the Bank and its officers which the law requires.” 
Martin Webb, 110 page 15, Ct. 428, page 433, 
Ed. 429, the court said: “Directors cannot, justice those 
who deal with the bank, shut their eyes what going around 
them. their duty use ordinary diligence ascertaining the 
condition its business, and exercise reasonable control and su- 
pervision its officers.” 

think that the plaintiff’s evidence was sufficient support 
finding that the directors were remiss their duties when they failed 
determine the full extent the Campbell defalcations and failed 
revise their perfunctory method examining the condition 
the bank after that method was shown inadequate. 


BANKING DECISIONS 


this department are published each month all the important 
decisions the Federal and State Courts, involving questions 
pertaining the law banking and negotiable instruments. 


RIGHT EXECUTOR CONTINUE 
TESTATOR’S BUSINESS 


Nonnast Northern Trust Co., Supreme Court Illinois, 
Rep. (2d) 251 


executor cannot continue his testator’s business unless 
clear intention have this done shown his will. 


will which named trust company executor provided 
follows: ‘‘I also give said executor full power and authority 
settle and compound any claims either favor against 
estate, executor shall seem best, and for the purpose afore- 
said, execute and deliver all proper and necessary conveyances 
and give full receipts and The court found that 
this provision did not authorize the executor carry the busi- 
ness corporation which the testator had been the principal 
stockholder. Although the testator had been charge this cor- 
poration, was not his individual business, and there was in- 
tention shown and express authority given his will the 
trust company, either carry the business executor 
advance money the corporation. 


Appeal from Third Division Appellate Court, First District, 
Appeal from Cireuit Court, Cook County; William Borders, Judge. 


Proceeding the matter the estate Louis Nonnast, incom- 
petent, and the matter the estate Louis Nonnast, deceased, 
wherein Leonore Nonnast, guardian Valerie Nonnast, and others, 
filed objections the first and final account and report the Northern 
Trust Company, conservator the estate Louis Nonnast, in- 
competent, and objections the first account and report and 
amended second and final account and report the Northern Trust 
Company, executor the estate Louis Nonnast, deceased, 
wherein appeals from orders overruling the objections were consolidated 
the cireuit court. From judgment the Appellate Court reversing 
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decree the circuit court and surcharging the Northern Trust Com- 
pany with various amounts, 300 Ill. App. 537, 796, the 
Northern Trust Company appeals, and the objectors assign cross-errors. 

Affirmed part and remanded with directions. 

Warren Orr, Vernon Loucks, and Tenney, Harding, Sherman 
Rogers, all Chicago (Henry Tenney, Charles Loucks, and Wil- 
liam Miller, all Chicago, counsel), for appellant. 

Stearns Jones, Chicago (Maleolm McKerchar, Thurston 
Lundeberg, Robert Jones, Lloyd McBride, and Edward Baker, 
Jr., all Chicago, counsel), for appellees. 


FARTHING, J.—Louis Nonnast died testate May 17, 1930. 
had manufactured furniture successfully for many years and had ac- 
quired considerable wealth. 1920, incorporated his business 
Louis Nonnast Sons, and turned the management over his 
two sons, Harry, since deceased, and Emory Nonnast. held ninety- 
five per cent the stock and owned the building occupied, part, 
the factory. There were two other tenants, and the real estate was 
mortgaged for $150,000. The sons operated the business loss, so, 
1925, Nonnast resumed the management. period years 
advanced $268,419.66, cash, the corporation. February, 1930, 
suffered cerebral hemorrhage and was paralyzed. March 
1930, the son Emory Nonnast, filed the probate court Cook county 
petition have the father adjudged incompetent, and the Northern 
Trust Company appointed conservator. March 1930, jury 
found Nonnast was ‘‘distracted person,’’ and the same day letters 
conservatorship were issued the trust company. Representatives 
the trust company Louis Nonnast that day for the pur- 
pose, they state, determining the extent and condition his es- 
tate, and his wishes with respect thereto. Since could not talk, the 
discussion, according the witnesses, was carried Nonnast nod- 
ding his head, indicating ‘‘yes’’ ‘‘no’’ questions. Later, further 
calls were made representatives the trust company. 

March 13, 1930, the probate court having authorized it, the con- 
servator hired Thulin Company make audit its ward’s estate 
and the furniture company. This audit showed the net estate 
Louis Nonnast was $358,512.71, but events showed this was greatly 
exaggerated. The furniture company owed Nonnast $288,713.31 
May 31, 1930, including interest; the audit the ward’s estate this 
debt was shown March 15, 1930, and was then $282,948.81. This 
was estimated twenty-five per cent its face value, and the equity 
the building $150,000. When the mortgage was later foreclosed 
this equity was apparently worthless. The balance sheet the furni- 
ture company March 15, 1930, showed deficit $265,914.40, 
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but the audit disclosed that the company’s condition was worse than 
shown the balance sheet, since the latter included large sums for 
good-will and uncollectible accounts receivable, and over-valued the in- 
ventory and machinery. spite the fact that the furniture company 
was corporation, the trust company undertook run the business 
with the funds its ward. March 13, 1930, without notice any- 
one, the conservator filed its petition the probate court alleging that 
the furniture company had inventory $235,000, consisting almost 
entirely furniture process manufacture, and requested order 
lend $17,500 the funds its incompetent the furniture com- 
pany. that day the court granted this petition. The conservator 
sold its ward’s securities, and advanced the furniture company $15,200 
before Nonnast died, and $4,800 more after his death, making total 
$20,000 which was never repaid. October 1930, Louis Non- 
nast’s will was proved and record and letters testamentary 
were issued the Northern Trust Company, executor. This will 
gave power the executor lend money any one. Nevertheless, 
November 26, 1930, the trust company, executor, obtained another 
order from the probate court, again without notice, and advanced 
additional $6,500 the furniture company which has not been repaid. 

July 1930, the Northern Trust Company, conservator, filed 
petition the probate court representing that Louis Nonnast was 
liable guaranty certain trade acceptances the Grand Rapids 
Furniture Company which had been discounted with the Security Bank 
Chicago, and requested authority pay that bank. order was 
entered granting this petition. The record fails show that there were 
any such trade acceptances discounted the Security Bank. Instead, 
that bank had three notes Louis Nonnast Sons, Inc., and officers 
the bank stated that Nonnast had guaranteed their payment writ- 
ing. The written guaranty was not produced the circuit court, and 
the officers the Security Bank testified that this instrument could 
not found after the hearing the probate court. claim these 
notes was ever filed the bank either estate, but, July 15, 1930, 
the conservator paid $10,539.89 the assets the estate the Secu- 
rity Bank discharge these notes. There satisfactory proof that 
demand was made the principal debtor, Louis Nonnast Sons, Inc., 
for payment, before the bank demanded payment from the supposed 
guarantor’s personal representative. Neither there any definite proof 
the date the amount named the lost written guaranty, pay- 
ment what accounts, any, was guaranteed thereby. 

the latter part May, 1930, following the death Nonnast, 
the Northern Trust Company called meeting decide what should 
done about the business Louis Nonnast Sons, Inc. This meet- 
ing was attended three officers the trust company, the attorney 
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for conservator, the secretary and bookkeeper the furniture 
company and Emory Nonnast. this meeting, stated, was 
decided liquidate the company. About the same time two directors 
the furniture company resigned. officer the trust company 
and the attorney for conservator, were elected, and Theel, the 
retary the furniture company, was the third director. Since there 
were only three directors, this placed the absolute control the furni- 
ture company the trust company. Although liquidation had been 
decided upon, the conservator instructed Thulin Company, who were 
accountants, install cost accounting system for the furniture com- 
pany and also furnish manager. Hill, employee Thulin 
Company, was made manager salary $325 month. This $325 
month was paid Thulin Company for several months, but Hill 
only received $200 month. began work June 1930. August 
1930, the conservator paid Thulin the sum $1,300, 
made the June salary for Hill and $975 for the audits already 
mentioned. September 1930, before the will was proved and 
before letters testamentary issued, and also before the conservator’s 
report was filed, the trust company, executor, paid Thulin Com- 
pany $1,625 salary for Hill, for the months July November, 
inclusive. From December on, Hill’s salary was paid the furniture 
directly him. furniture was manufactured the Louis 
Nonnast Sons, after the middle February, 1931. 

1929, Louis Nonnast Sons, Theel, its secretary, 
entered into contract with the Commonwealth Edison Company for 
the purchase electrical equipment for the factory. The price was 
$28,833.34 payable monthly installments. This was conditional 
sales contract, and was not signed Louis Nonnast any 
pacity. Beginning with February, 1931, the executor made four pay- 
ments this contract totalling $2,988.15, although claim was ever 
filed that company made against Louis Nonnast either before 
after died. There evidence that Louis Nonnast ever 
executed any written guaranty the payments due under this contract. 

The trust company proceeded with the liquidation the furniture 
company, and paid all its creditors full except the estate Louis 
Nonnast. That estate was the furniture company’s main yet 
received only $1,600 out the $47,253.22 paid creditors. 


The trust company negotiated sale the equipment and inven- 
tory the furniture company three men named Ryan, Doyle and 
Hayes. August 1931, the executor obtained the approval the 
probate court contract for the sale these assets the furniture 
company for $65,000, nothing down, but monthly payments com- 
mencing $208.33, and leasing the purchasers for five years the 
part Louis Nonnast’s building the factory. These 


THE BANKING LAW JOURNAL 111 


purchasers assigned the contract and lease new corporation they 
formed, operated about nine months, used the materials the in- 
ventory, got arrears with their payments rent, and their com- 
pany went bankrupt. 

There was judgment against Louis Nonnast Sons, Inc., for per- 
sonal property taxes the amount $5,800. the fall 1931 this 
appears have been compromised for $1,200. The furniture company 
could only pay $600, and October 1931, the executor advanced 
the remaining $600. This has not been repaid. 

The executor held, among the assets the estate, notes given 
the Grand Rapids Furniture Company Louis Nonnast, for $2,250. 
The Grand Rapids Furniture Company went into bankruptcy, but in- 
stead the executor filing claim these notes the name the 
estate, the claim was filed the name Louis Nonnast Sons, Inc. 
That company received net dividend the claim the amount 
$234.85, and the Nonnast estate got nothing. This not explained. 

The trust company retained $5,000 conservator’s fees, and $5,500 
for its services executor. Fees aggregating $11,000 were paid at- 
torneys who represented the conservator and the executor. proof 
was made the reasonable value any the services for which 
this $21,500 was paid retained. 

claim $1,350, the cost tombstone, was filed Pechar 
Company against the testator’s estate. was never allowed, but the 
appellant executor paid full and says this was contractual 
liability Louis Nonnast incurred before was incompetent and that 
had authority pay the claim. March 1930, the day the peti- 
tion was filed have Louis Nonnast declared incompetent and for 
the appointment conservator, Pechar Company’s representative, 
Brennecke, says called Louis Nonnast his home. must 
remembered that the time Nonnast was paralyzed and could 
neither talk nor write. The contract for the tombstone was signed 
behalf the father the son Emory Nonnast who did not testify. 
Objection the introduction evidence the written contract was 
overruled. The admission Mr. Brennecke’s testimony given the 
probate court was objected the circuit court, but that testimony 
were considered, there sufficient other testimony fully demonstrate 
that Louis Nonnast’s condition was such March 1930, that 
could not have said and done what his witness testified did say 
and do. 

agreed that claims were filed against the incompetent’s es- 
tate and that addition the Pechar Company claim only three 
other claims were filed after the executor was appointed. There 
objection payment the claim Bentley Sons, that the 
First Wisconsin National Bank, and payment $5,000 settlement 
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Caroline Johnson’s claim for $10,560, which are the three claims last 
mentioned. 

The eighth objection the conservator’s report was withdrawn 
were also the objections Nos. 14, 15, 16, and the executor’s 
reports. 

The third objection the executor’s reports deals with $37.20 paid 
Nu-Art Engraving Company. not argued and will not con- 
sidered. 

The ninth objection the conservator’s report, addition items 
already mentioned, contains objection various items that were paid 
the conservator after Louis Nonnast died and for which claims 
were ever filed, These items are: Taxi fare, Agee Nonnast 
plant, $45.50; Ellen Turnwell, nursing services, $24; Abenpost Com- 
pany, death notice, $6.30; Commonwealth Edison Company, light bill, 
$3.30; Peoples Gas Light and Coke Company, gas, $1.68; Bittner, gro- 
ceries, $5.80; Caroline Johnson, household expense, $167.61; Michigan 
Bell Telephone Company, telephone bill, $10.78; Stockenberg, 
meats, $13.25; Hyde, Westbrook, Watson and Stephenson, legal serv- 
ices, $2,000, and court costs advanced that firm the amount 
$45.30; Colwell, traveling expenses inspect Michigan summer 
home, $20; Fossberg, labor and materials used spraying, $15.77; 
Andrew Exple, pump repairs, $4.30; Otis Horton, labor, $387.12; 
Cupp, lumber, $3.75, the total which $2,743.68 instead the 
$2,754.46 computed appellees. 

notice was given when the trust company filed its first and final 
account and report conservator, October 21, 1930, and the probate 
court properly held that the conservator’s account, well the exe- 
accounts, were subject objection appellees. March 27, 
1933, the executor, without notice except itself trustee under Louis 
Nonnast’s will, filed its first current account and, March 1936, 
filed its final account. The appellees filed objections the three 
reports which were amended after the executor filed its amended and 
final account March 1936. The executor also filed March 27, 
1936, its supplemental second and final report. 

Except payment 500 made the Commonwealth Edison 
Company more than year after the date letters testamentary issued, 
the probate court overruled all objections. appeal the circuit court 
likewise overruled all objections, The Appellate Court for the First 
District reversed this decree the circuit court Cook county and 
surcharged the Northern Trust Company with various amounts. This 
granted leave appeal the trust company and tlie appellees 
have assigned cross-errors. 

The appellant relies what was contained section the Luna- 
act, Smith-Hurd Stats. 86, Cahill Stat. 1929, chap. 86, sec. 
wherein was provided: ‘‘Such conservator shall have the care and 
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management the real and personal estate his ward,’’ section 
the same chapter which provided: ‘‘The conservator shall manage 
the estate his ward frugally and without waste, and apply the in- 
come and profit thereof, far the same may necessary, the 
comfort and suitable support his ward and his family, and the edu- 
his children,’’ and section that chapter which provided: 
any person, for whom conservator has been may ap- 
pointed under the provisions this act, shall restored his reason 

such person may apply the county court the county which 
such conservator was appointed, have said conservator removed, and 
the care and management his property, much thereof shall 
remain, restored him.’’ contends that these sections, certain de- 
cisions other States, and the language found First State Bank 
Steger Chicago Title Trust Co., 302 Ill. 77, 46, 
cerning the broad powers conservator, justify 
the business Louis Nonnast Sons, which held all but 
150 shares stock, and using the funds his estate, first ward, 
and later, his estate after his death, that business, and the 
payments his debts without having claims filed and allowed the 
probate court. Immediately after its appointment conservator the 
trust company knew that the furniture company was desperate 
straits, had cash hand, had pay-roll over due and had 
overdrawn the bank. The fact was that Louis Nonnast Sons, Inc., 
had lost nearly three hundred thousand dollars during the five previous 
years and had lost $36,310.20 during the first two and one-half months 
1930. This was also known once the trust company. The ques- 
tion not presented here what, anything, could authorized 
properly the probate court this were the private business the 
ward. Here, the probate court, the instance the trust company, 
purported authorize the conservator lend $17,500 the ward’s 
money insolvent corporation. has been pointed out that the 
trust company advanced $15,200 before the ward died and proceeded 
advance $4,800 (making total $20,000) before letters testamen- 
tary were issued it. Still later, executor, without any such power 
given Louis Nonnast’s will, again sought and obtained what 
purported authority from the probate court advance $6,500 
more the corporation. There power law, either the court 
the conservator executor, make such advances, and the orders 
and the acts done under and beyond them were void and illegal. 
Chapman American Surety Co., 261 Ill. 594, 603, 104 247, 
was held that the acts guardian which transcended his statutory 
authority could not approved ratified the probate court, and 
the same principle involved here. 

executor cannot continue his testator’s business unless clear 
intention have this done shown his will. Smith Estate 
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Preston, 170 Ill. 179, 188, 688. Here, although Louis Non- 
nast had been charge this corporation, was not his individual 
business, and there intention shown and express authority given 
his will the trust company, appellant, executor, either carry 
that business advance $6,500 any other sum the cor- 
poration. 

The trust company, executor, relies Nonnast’s will which pro- 
vides: ‘‘I also give said executor full power and authority settle 
and compound any claims either favor against estate, 
said executor shall seem best, and for the purpose aforesaid, 
execute and deliver all proper and necessary conveyances and give 
full receipts and discharges.’’ But this cannot, any sense, con- 
strued, authorize the trust company, executor, lend $6,500 from 
the estate Nonnast the furniture company advance the $600 
used compromising the personal property tax judgment against that 
company. If, for the sake argument, interpreted this clause 
the will mean that the executor could compromise claims without 
their having been filed, proved and allowed the administration pro- 
ceedings, yet where objections are filed, here, the duty the 
executor prove the claims paid were just, owing and correct 
amount. With reference claims for services, would also have 
prove the reasonable value the services fixed amount had been 
agreed upon the testator his lifetime with the claimant. ren- 
dered the estate, the personal representative must show the necessity 
and the reasonable value such services. There burden the 
objector disprove the validity claims that were not filed, proved 
and allowed. 


Counsel for appellant argues that the appellant should excused 
because the was 1930, that ‘‘hindsight better than fore- 
and that the legal justification for the acts the conservator 
and the executor are bolstered the good intentions the trust com- 
pany and its desire follow its ward’s wishes. These things furnish 
here. loaned $20,000 conservator and $6,500 executor, without 
lawful power authority, and the $26,500 was not repaid. 

the appellant following the wishes the incompetent ward, 
see Waterman Alden, 144 90, 972, where trustee tried 
excuse his neglect collecting debt the ground that the de- 
ceased, living, would rather have lost the debt than pressed for 
collection. 


July 1930, after Nonnast had died and before letters testa- 
mentary were issued, the conservators paid $10,539.89 the Security 
Bank Chicago. Also, after Nonnast’s death, but shortly prior 
July without notice, the conservator had obtained order from the 
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probate court Cook county pay trade acceptances the Grand 
Rapids Furniture Company which alleged had been discounted 
the Security Bank. The trust company represented the court that 
its ward had guaranteed payment such trade acceptances the 
bank. the trial these objections the probate court alleged 
written guaranty seems have been produced, but appeal the 
court Cook county the trial novo, was claimed the 
instrument had been lost. None the bank’s witnesses and the trust 
company’s witnesses knew the date amount named the supposed 
agreement, and the evidence shows that demand was made and 
action taken against the Grand Rapids Furniture Company, which 
not shown have had any trade acceptances that had been discounted 
the Security Bank Chicago Louis Nonnast Sons, which 
company turned out the maker three promissory notes held 
that bank. The conservator did pay, apparently, the ten thousand 
odd dollars the bank discharge the Louis Nonnast Sons, 
three notes but claims them were ever filed, proved, al- 
lowed ordered paid the probate court. 

Section ‘‘An Act revise the law relation incompetents, 
idiots, lunaties, drunkards and spendthrifts’’ (Smith-Hurd Stats. 86, 
56, Cahill’s Stat. 1929, chap. 86, sec. 56) requires claims estab- 
lished conservatorship practically the same manner the 
administration decedents’ estates. There uncertainty here 
what Louis Nonnast agreed would guarantee payment of, any- 
thing. The proof the trial novo did not justify payment the 
conservator Louis Nonnast Sons, Inc., notes and not entitled 
claim credit its account for payment the $10,539.89 paid. 

William Theel was secretary of, stockholder in, and one the 
directors Louis Nonnast Sons, Inc. was permitted testify, 
spite this, that Louis Nonnast guaranteed payment, orally 
otherwise, all debts that company. letter which Theel wrote 
Heath Milligan Manufacturing Company was introduced evidence. 
The letter stated that Nonnast guaranteed payment all the com- 
pany’s debts. Theel’s testimony and this letter were objected and 
was error overrule the objections. Theel had direct interest 
stockholder adverse these objectors, who are the appellees and heirs 
Louis Nonnast, and was not competent witness. The Heath 
Milligan Manufacturing Company had nothing with this case and 
what Theel wrote them about Nonnast guaranteeing payment com- 
pany purchases was not admissible. 

August 1930, the conservator paid Thulin Company, 
accountants, $975 for audit the books Louis Nonnast Sons, 
and the estate the incompetent ward. The conservator included 
$325 one month’s salary Hill, employee Thulin Com- 
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pany, although Hill received only $200 therefrom for his services 
the furniture factory. will recalled that the decision liquidate 
the company had already been made but, spite this, Hill was 
supposed instituting cost accounting system for the furniture 
began work there June 1930. The payment this 
$1,300 was made August 1930. About the time that Hill began 
work, two directors the company resigned and the conservator’s 
and one its officers employees were made directors 
Louis Nonnast Sons, The secretary, Theel, was the remaining 
director. This gave the trust company complete control the furni- 
ture company and its business. Later on, Hill was elected president 
Louis Nonnast Sons, 


September 1930, the conservator paid Thulin Company 
$1,625, five months’ salary for Hill, about three months which was 
The $1,625 was later carried into account 
credit. claim for any Hill’s salary was ever filed, proved 
allowed court. The first time Hill was paid his salary directly and 
not through Thulin Company, was December 1930, and for that 
month. must remembered that Hill was all times working for 
Louis Nonnast Sons, not for the conservator, its ward the 
executor. These salary payments must surcharged against the 
appellant. 


was proper, however, for the conservator make audit its 
ward’s assets and financial affairs, determine what, anything, could 
done protect his claims for nearly $300,000 against Louis Non- 
nast Sons, Inc.; was also proper, permission the probate court 
Cook county, have the audit made that company. The charge 
$975 made Thulin Company for four weeks’ work making 
the two audits sufficiently high, doubt, but view the cir- 
cumstances evidence credit for should allowed the appellant. 

Without much ‘‘by your leave’’ the trust company, 
executor, October 1931, took $600. out the estate and put 
with $600 the funds the Louis Nonnast Sons, Inc. With the 
$1,200 settled personal property tax judgment against Louis Non- 
nast Sons, Inc., for far larger amount. Similarly, while negotiations 
were for the sale the machinery and inventory the furniture 
company, January 1931, the executor paid $25 for appraisal the 
furniture company’s machinery made the Yates American Machine 
Company. claims were ever filed for the $600 tax settlement money 
the $25. The items paid Hill’s salary, for appraising the furni- 
ture company’s machinery, and the advancement $600 settlment 
the personal property tax judgment, total $2,575. 


From February 17, 1931, October 27, 1931, the executor made 
four payments totaling $2,988.15 the Commonwealth Edison Com- 
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Theel, its secretary, had made purchasing electric motors and equip- 
ment for the furniture factory. The record shows letter from the 
executor’s attorney advising that was not liable the contract. 
Louis Nonnast’s name did not appear any capacity this contract 
and there evidence the record that ever guaranteed its pay- 
ment. The furniture factory was part six-story building 
Halstead Street Chicago, which belonged Louis Nonnast but 
which was mortgaged for The mortgage later was foreclosed 
and, if, was made appear the audit, ever had equity 
like amount the real estate, seems have been lost have been 
wiped out the decline property values. One tenant stored rags and 
waste three-story building the premises, and there was another 
tenant the six-story building. The electrical equipment was the 
larger building. There were passenger elevators and the five six 
freight elevators were operated with the electrical equipment mentioned 
above. The executor seeks, without avail, justify payment the 
$2,988.15 the ground that had not been paid, the Commonwealth 
Edison Company would have repossessed its chattels, and the elevators 
and switchboard could not have been operated, the sprinkler system 
would have been out commission, the insurance would have been 
celed, the tenants would have moved and rents would have been lost. 
Most the payments here question were made after the inventory 
and machinery were sold Doyle, Ryan and Hayes. The furniture 
company itself ceased doing any manufacturing after February, 1931. 
claim, course, was ever filed made the Commonwealth Edison 
Company against the estate Louis Nonnast. 

Witnesses for appellant say they had extended conversation with 
Louis Nonnast, March 1930, the day letters conservatorship were 
issued. They say the trust company gleaned from that conversation 
that Nonnast wanted protect his good name and reputation, that 
wanted the furniture company’s debts all paid even took his own 
securities and assets pay them, and that this was done the 
exclusion the large debt owed Nonnast. had taken more than 
$200,000 worth notes from the company for advances had made 
and owed him more than $60,000 additional. There grave 
doubt that this victim paralysis, who could only nod his head and 
who could say, anything, only one two words, ever indicated any 
such intentions gave any such directions. Assuming for the sake 
argument that did make known such wishes, what authority 
law can conservator bind itself follow the directions its ward 
excuse itself for doing? 

Accompanying this reliance the supposed wishes and directions 
the ward, the claim that the conservator had right take over 
and operate the Louis Nonnast Sons, Inc., pay its debts, except what 
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owed Nonnast, the main creditor, and advance money from his 
private means, because owned ninety-five per cent its stock. 
Appellant relies Pepper Litton, 308 295, Ct. 238, 
Ed. but that case was shot through with fraud. involved 
attempt Litton defraud Pepper, the only remaining general 
bankrupt coal company. Louis Nonnast did not have 
one man although 2,850 the 3,000 shares 
the capital stock Louis Nonnast Sons, Inc. The nearly three 
hundred thousand dollars advanced that company was advanced 
good faith, and was guilty fraud the company its 
The case relied not point. 

The executor did cause the last $1,600 the treasury the Louis 
Nonnast Sons, paid for the estate the testator, but 
was derelict its duty and grossly negligent failing collect 
for that estate its proportionate part what was paid the furniture 
company its debts. was full control the Louis Nonnast 
Sons, and collected and paid debts the furniture company 
$47,253.22. March 15, 1930, the Louis Nonnast Sons, owed 
$395,364.82 its and that day owed Louis Nonnast 
$283,000. His claims against the Louis Nonnast Sons, repre- 
sented seventy-one per cent its liabilities. cannot speculate 
what might have happened the trust company had conducted the 
affairs its ward and testator’s estate differently. The fact caused 
$47,253.22 paid that company’s debts. had exercised dili- 
gence and fidelity the trust reposed the fiduciary incom- 
petent ward and executor his estate, after his death, would have 
collected seventy-one per cent that sum, $33,549.78, instead the 
$1,600 did collect for the testator’s estate. The difference between 
these amounts, $31,949.78 chargeable the trust company 
executor. 

Section the Lunatics act, Smith-Hurd Stats, 86, Cahill 
Stat. 1929, chap. 86, sec. provided, among other things: ‘‘If Ad- 
ministrator appointed shall such conservator, whose 
functions shall thenceforth cease and determine; and shall the 
duty such conservator deliver his all the goods, 
chattels, moneys, title papers and other effects belonging such 
this Section deals with the removal, resignation death 
conservator. Section provided, now, that claims must filed 
the proper court against the estate the ward. The conservator and 
executor ignored this provision and only four claims were ever filed 
the testator’s estate and none during the conservatorship. The only 
alleged contract Louis Nonnast supposed have made for the 
purchase tombstone after his cerebral hemorrhage and paralysis. 
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true argued appellant, that section the chapter above 
referred to, also provided that case the ward’s death, the conser- 
vator should administer his estate without additional letters, unless 
administrator was appointed within sixty days. However, pro- 
vided further that upon the appointment administrator, the con- 
servator shall make full accounting him. Whether there con- 
servator administrator executor, claims against the ward, 
living, his estate dead, should filed the court that 
issued the letters conservatorship administration, and they must 
proved, allowed and ordered paid. This court has held that our 
statutes must construed together and that mandatory have 
letters testamentary issued the executor named will 
ready, willing and qualified act after the will proved and admitted 
probate. Clark Patterson, 214 533, 806, 105 Am. St. 
Rep. 127. Belleville Savings Bank Schrader, 214 Ill. App. 388, 
that court held that such executor could compel conservator 
account him and permit the executor complete the administration 
the decedent’s estate. petition for certiorari that case was denied 
this court. 

have already held that where claims are paid personal repre- 
sentative without filing, proof allowance, the burden him 
justify such payment. the record shows proof whatsoever 
the validity the sundry items indebtedness totalling $2,743.68 
detailed above. claim was ever filed, proved allowed for any 
part Neither was any proof made the validity these 
claims the circuit court justify their payment. was the duty 
the executor obtain accounting from the conservator and collect 
from itself, conservator, this $2,743.68. 

The trust company held notes the Grand Rapids Furniture Com- 
pany assets the Nonnast estate. About the time was appointed 
conservator, the Grand Rapids Furniture Company was adjudicated 
bankrupt. For some unexplained reason claim against the bankrupt 
estate was filed these notes behalf Louis Nonnast Sons, Inc., 
and that company received net dividend $234.85 thereon. The 
executor liable for its failure collect debts due the estate. Water- 
man Alden, supra. The trust company must account for this $234.85. 

come now the $1,350 tombstone item represented the claim 
Pechar Company. Pechar’s representative, Brennecke, says that 
March 1930, Nonnast approved the tombstone shown the sketch 
attached the supposed contract; that agreed the terms the 
contract and directed his son Emory sign the contract for him. The 
executor claims this was contractual obligation Louis Nonnast 
entered into before was declared ‘‘a distracted person’’ incom- 
petent, and although the claim was never allowed, the executor paid 
and asks credit for the $1,350 its report. The price tombstone 
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not debt the testator’s estate. Morgan Morgan, 196. 
are not the testimony Pechar Company’s agent, 
who claims obtained this contract from Louis Nonnast, that this 
was done, that, view his condition, Nonnast was able enter 
into the discussion and contract. This credit $1,350 cannot allowed 
the executor. 

conservator, the trust company took credit for part $5,000 
claimed due for its services conservator’s fees, and, executor, 
took for the balance this $5,000. also asks credit for 
$5,500 for its services executor and for $11,000 attorneys’ fees. There 
proof the value any these services. administrator, 
executor conservator entitled fees compensation for services 
rendered but not for neglect duty. Edwards Lane, 331 442, 
163 460. There was proof the nature, extent value 
any these services. These claims for services totaling $21,500 are 
not allowed. 

The Northern Trust Company, conservator, surcharged with the 
loans $10,000 made March 19, 1930; $2,200 made March 22, 
1930; $3,000 made March 29, 1930; $3,070.55 and $1,729.45, both 
made June 24, 1930, Louis Nonnast Sons, Ine. This totals 
$20,000. also surcharged with $10,539.89 paid the Security Bank 
Chicago, July 15, 1930, discharge three notes Louis Non- 
nast Sons, $325 paid Thulin Company, August 1930, 
Hill’s salary; $971.12 retained conservator’s fee, September 15, 
attorney’s fees paid August 1930, and $2,743.68 paid 
divers claims after its ward’s death, which claims were not filed, proved, 
allowed ordered paid. 

executor, the Northern Trust Company surcharged with $2,000 
loaned November 22, 1930; $2,500 November 28, 1930; $1,000 
December 16, 1930, and $1,000 December 31, 1930, totaling $6,500, 
all loaned Louis Nonnast Sons, Ine. also with 
$1,625 claims credit for that paid executor, Hill’s salary, 
September 1930; four payments the Commonwealth Edison Com- 
pany, $496.05 paid February 17, 1931, $996.05 paid March 24, 1931, 
$996.05 paid April 29, 1931, and $500 paid October 27, 1931, totaling 
$2,988.15; $600 paid settlement personal property tax judgment 
against Louis Nonnast Sons, October 1931; $234.85 paid 
dividend the proceedings against the Grand Rapids Fur- 
niture Company; $1,350 paid for tombstone; $5,500 executor’s fees; 
$4,028.88 balance $5,000 claimed conservator’s fees, which 
balance was paid October 1935; paid the Yates American Machin- 
ery Co., January 1931, and attorney’s fees, $10,000. also sur- 
charged with $31,949.78 which failed collect the notes and other 
indebtedness due from Louis Nonnast Sons, Inc., the testator, 
Louis Nonnast. 
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The appellees contend that under the Administration act, Smith- 
Hurd Stats. 116, Cahill Stat. 1931, chap. par. 116, the North- 
ern Trust Company chargeable with interest the rate ten per 
cent per annum all moneys, notes, bonds and credits withheld after 
period two years and six months from the date letters testamentary 
issued it, which was October 1930, and that this charge applies 
all items surcharged either against conservator executor. While 
conservator authorized administer its ward’s estate, dies, 
without additional letters administration, and must under the 
laws applicable and the manner prescribed for administration 
estates, the ten per cent interest not specifically imposed conserva- 
tors who withhold moneys, bonds, notes and credits more than two years 
and six months from the date they received their letters conservator- 
ship, more than like period from the death their wards. How- 
ever, where, here, there gross abuse their authority, conserva- 
tors are chargeable with compound interest. The trust company, 
conservator, must pay compound interest the rate five per cent per 
annum all the items surcharged against from the dates those items 
were paid out shown the record this case. Mathewson 

The Northern Trust Company, executor, subject the statutory 
interest ten per cent from April 1933, which two years and six 
months from the date letters testamentary issued it, all the items 
surcharged against it, executor except the $31,949.78, which was not 
liquidated item, and also subject this interest charge all 
other moneys, bonds, notes and credits which withheld April 
1933. Marshall Coleman, 187 556, 584, 628; Olsen 
Hartford Accident Indemnity Co., 368 Ill. 194, 159; Me- 
Donald People, 222 Ill. 325, 609. The appellant has failed 
excuse its delay making settlement this estate and under the 
statute, avoid payment the ten per cent interest charge executor, 
was upon show good cause for withholding the assets 
and not making distribution. The section referred above was designed 
bring about speedy settlement estates and applicable here. 

Under the facts presented this record all the costs the probate 
court Cook County, the Court Cook County, the Appellate 
Court for the First District and this court, are borne the 
appellant, the Northern Trust Company. Marshall Coleman, supra; 
Corrington Corrington, 124 363, 252. 

far the judgment the Appellate Court for the First Dis- 
trict consistent herewith affirmed, but the entire case remanded 
the Court Cook County, with directions render decree 
conformity the views herein expressed. 

Affirmed part but remanded, with directions. 


= 
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TRANSACTION HELD NOT USURIOUS 


French Mortgage Guarantee Co., Supreme Court California, 104 
Pac. Rep. (2d) 655 


Where the borrower has option pay the debt before ma- 
turity, the contract not made usurious reason the fact that 
exercising the option pay before maturity the borrower re- 
quired pay more than the legal rate interest for the time 
had the use the money. Ruling Case Law 235. 


this case interest excess the rate allowed law 
would have been received the lender the loan had been carried. 
out for the complete term contemplated the contract. 
was held that the allegedly excessive interest collected was brought. 
about the voluntary act the borrower exercising the pre- 
payment option. Under such circumstances the transaction could 
not thereby made usurious. 


Action Rollin French and Effie French against the Mort- 
gage Guarantee Company recover money and penalty thereon al- 
leged have been paid usurious transaction. From judgment 
for the defendant, the plaintiffs appeal. 

Affirmed. 

Prior opinion 852. 

Kraft Gray and Harold Kraft, all Los Angeles, for appel- 
lants. 

Fleming Robbins, Tinsman, and Clay Robbins, all Los An- 
geles, for respondent. 


PER action was brought recover money and 
penalty thereon alleged have been paid usurious transaction. 
From judgment rendered favor the defendant, after trial with- 
out jury, the plaintiffs appealed. hearing was granted this 
court after decision the District Court Appeal, Second Appellate 
District, Division Two, order give further consideration the 
contention that the ruling the District Court Appeals was con- 
trary that made other appellate court decisions. After review 
the entire record the opinion this court that the decision 
the District Court Appeals correct. have therefore adopted 
certain portions that opinion which, together with such interpolations 


and additions will hereinafter appear, constitute the decision this 
court. 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1565. 
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essential facts are: December 11, 1936, plaintiffs executed 
favor defendant company note reading follows: 

Note (Principal Installments—Interest Separately 

Los Angeles, California, December 11, 1936. 

installments and the times hereinafter stated, for value re- 
ceived, promise pay Mortgage Guarantee Company, corpora- 
tion, order, its office the City Los Angeles, California, 
such other place, either within without the State, the holder 
this note may from time time designate, the principal sum Twenty- 
Seven Thousand Five Hundred Dollars, with interest from date 
deferred payments until paid the rate five per cent per annum, 
payable March Ist, 1937 and quarterly thereafter. Said principal sum 
payable installments Eight Hundred Twenty-five Dollars ($825.00) 
each the first day [of each and every sixth month, beginning the 
first day] September, 1937, and September Ist, 1946. 
The entire balance the then unpaid principal and interest shall 
due and payable March Ist, 1947. 

the interest not paid shall become part the 
principal and thereafter bear like interest the principal. Should 
default made the payment any installment the principal 
interest when due, then the whole sum principal and interest shall 
become immediately due and payable the option the holder 
note. Principal and interest payable lawful money the United 
States. 

hereby reserved paying this note March Ist, 
1938, any interest payment date thereafter prior March Ist, 
1942, maturity, giving ninety days’ written notice the holder 
hereof and accompanying said notice with sum money equal 
days’ unearned interest the then unpaid principal bonus for 

also reserved paying this note Ist, 1942, 
any interest payment date thereafter prior maturity giving 
days’ written notice, plus sum equal the then unpaid 
principal bonus for such privilege. 

French 


Rollin French’ 


the same time plaintiffs filed application for building loan 
from defendant and executed trust deed secure payment the 
aforesaid note. Defendant immediately allocated (and credited plain- 
tiffs’ account) $27,500 for the plaintiffs’ loan, which all times was 
available plaintiffs their compliance with the building loan con- 
tract executed them.’’ 


the terms the building loan contract was contemplated that 
the building should completed within one hundred twenty days 
the signing the contract; that the proceeds the loan should 
advanced from time time the work progressed such 
the defendant’s appraiser should recommend; that one-fifth the 
amount the loan should retained the defendant until 
tion the building and that time mechanics’ lien had been 
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filed, the balance should paid plaintiffs; that notwithstanding the 
fact that the proceeds the loan were advanced instalments, 
interest other than that agreed paid advance (in the sum 
$825) which was prorated over the life the loan, should 
paid the amounts and the times stated the promissory note. 


fact paid out plaintiffs’ order the dates set 
opposite each sum the following amounts: 

February 24, 1937; 

May 21, 1937; 

July 31, 1937; 

September 30, 1937; 

November 30, 1937; 

December 1937. 

balance the amount the loan, $5,500, was available 
plaintiffs all times upon their compliance with the terms their 
building loan application. 

1937, plaintiffs received statement for $305.56, interest 
per cent per annum from December 11, 1936, March 1937, 
the full amount the loan. this time plaintiffs claimed that 
they should charged interest only the amount money actually 
advanced. However, upon being pointed out them that was 
with the terms their building and loan application, they 
paid April 1937, the (said) sum 


Thereafter until January 21, 1938, plaintiffs paid interest from time 
time the full amount the loan notwithstanding the fact that 
the entire amount thereof had not been advanced them the time 
the respective interest payments. 

December 1937 differences arose (in connection with one 
the provisions the building loan contract) between the plaintiffs 
and defendant. Thereupon plaintiffs requested defendant permit 
them pay and discharge their whole obligation defendant accord- 
ance with the prepayment option contained the (and 
apply the remaining $5,500 which had not yet been advanced them, 
the unpaid principal the note). Although under the prepayment 
option contained the note the option could not exercised until 
March 1938, defendant permitted plaintiffs discharge their obliga- 
tion January 21, 1938.’’ 


conceded that the time the prepayment option was exercised 
plaintiffs, and the transaction brought end, the lender had 
received interest least the sum $2,336.74; also that interest, 
the rate ten per cent, computed from the respective dates moneys 
were advanced plaintiffs, the date repayment the loan, did 
not exceed the sum $1,500. 

However, the interest rate the note was five per cent per annum, 
and the terms the loan contract all interest, including that charged 
funds which had not been advanced the time the respective in- 
terest payments, was prorated and distributed over the entire 
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life the loan, that is, from December 11, 1936, March 1947, 
period time excess ten years. Both parties agree that had 
the loan been carried out for the complete term the 
contract interest excess the rate allowed law would have 
been received the lender. 


has long been the rule this state that testing contract for 
usury, the entire period the loan must taken into consideration. 
Sharp Mortgage Security Corp., 215 Cal. 287, 819; Haines 
Commercial Mortgage Co., 200 Cal. 609, 254 956, 255 805, 
Penziner West American Finance Co., 133 Cal. App. 578, 
501; Bush Sikking, 131 Cal. App. 703, 1013; Finley 
Wyatt, 113 Cal. App. 233, 298 80; Grall San Diego Bldg. Loan 
Ass’n, 127 Cal. App. 250, 797; vol. 11, Cal. Jur. 10-Yr. Supp., 
120. 

Thus, the case Bush Sikking, 131 Cal. App. 703, 
1013, where the subject thoroughly considered, the court said: 


whole question involved whether not the Usury Act limits 
the interest that may received [the then rate of] per cent. for 
the actual time that the money was had the plaintiffs, whether 
the defendant had the right accept amount excess per 
cent. per annum (computed upon the shortened period), addition 
the principal, reason the fact that the loan question was 
paid before the maturity the note. other words, was the payment 
amount excess per cent. per annum, plus the principal, 
violation the Usury Act, when the total amount such interest 
paid did not exceed per cent. per annum for the full period the 


the Sharp Mortgage Security Corp., 215 Cal. 287, 
290, (2d) 819, 820, stated: ‘The first question is: What 
the period considered when testing transaction for the presence 
usury? Haines Commercial Mortgage Co., 200 Cal. 609, 625, 
254 956, 255 805, 807, 725, this court said: ‘‘We in- 
tended hold that the maximum rate allowed for loans coming under 
the act the rate per cent. per annum for the full period 
the loan, and that within such limit the parties may freely contract 
respect thereto, done While this pronouncement when 
made may have been open the observation that was dictum, yet 
based upon the weight authority and what was deemed 
the only just rule [citing Conservative Loan Co. Whittington al., 
120 Okl. 250 485, 487; Easton Butterfield Live Stock Co., 
Idaho, 153 (279 716, 


already indicated, the present case the allegedly excessive in- 
terest collected was brought about the voluntary act plaintiffs 
exercising the prepayment option. The rule that such 
stances the transaction not thereby made usurious. The following 
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authorities are that effect: Grall San Diego Bldg. Loan Ass’n, 
127 Cal. App. 250, 797; J., 117; Southland Life 
Co. Egan, 126 Tex. 160, 722, 724; Deming Inv. Co. 
Reed ux., Okl. 112, 179 35; Clement Mortgage Co. Johnston, 
Okl. 153, 201 247; Eldred Hart, Ark. 534, 113 213, 
215; Anderson Hirsch, Tex. Civ. App., 112 535; Barringer 
Jefferson Standard Life Ins. Co., C., Supp. 493, 494, 495; 
Cissna Loan Co. Gawley, Wash. 438, 151 792, 1916B, 
807, Ann. Cas. 1917D, 722; L., 235; see, also, note, vol. 21, 
Cal: Law Rev. 289. 


Thus the ease Grall San Diego Bldg. Loan Ass’n, 127 Cal. 
App. 250, 797, 799, the plaintiff borrowed from the defendant 
$100,000, repayable ten years monthly instalments. The first 
month’s interest and bonus were deducted advance, and the plain- 
tiff received only $97,300. The plaintiff’s note, which was secured 
deed trust upon certain real property, called for interest law- 
ful rate, and provided that the plaintiff might repay the full amount 
within the year upon payment two months’ unearned interest. After 
making some interest payments, the plaintiff sold the property, and, 
with the consent the defendant, transferred the obligation the 
grantee and was released therefrom. action was brought recover 
treble the amount the interest payments made the plaintiff, 
the ground that the transaction was violation the California Usury 
Law. was held that the agreement was not usurious. ruling that 
the full period the loan must considered deciding whether ex- 
cessive payments had been exacted, the court said: 


plain from examination the note here question that 
the $2,700 originally deducted considered interest and spread 
over the full period the loan, and the same was paid, the lender 
would not receive profit his investment excess the maximum 
amount permitted the statute for the full period the loan. 


respondents’ contention, however, that the note was usurious 
from the beginning, and regardless what later occurred, since con- 
tained provision the effect that the appellant agreed ‘to accept 
payment full the end any month before one year from date 
hereof the payment the undersigned all sums due and two 
months’ unearned interest bonus.’ argued that this provision 
renders the contract usurious, since the note could have been paid 
month after its execution, which event the amount the original 
deductions would have exceeded the amount interest permitted for 
that time. this contention correct, note for $100 for one year 
per cent. interest, the interest paid advance would usurious 
contained clause that the debtor might pay the note any time 
after one 


Ruling Case Law, 235, the rule thus stated: where 
the borrower has option pay the debt before maturity, the con- 
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tract not made usurious reason the fact that exercising the 
option pay before maturity the borrower required pay more 
than the legal rate interest for the time had the use the money.’ 


Appellants rely the cases Penziner West American Finance 
Co., Cal. 160, 252, and Penziner West American 
Finance Co., Cal. App. 578, 501, which usury was held 
present transaction wherein plaintiffs had procured con- 
struction loan, the proceeds which were available them only 
instalments but where they were charged interest for the full amount 
the loan. However, those cases are distinguishable the ground 
that there the loan period was not shortened voluntary act the 
debtor, and the full period the loan was considered deciding that 
usury was present. Moreover, the rule herein announced was recog- 
nized Penziner West American Finance Co., Cal. App. 578, 
501, 506, where the court said: Where the excessive interest 
caused contingency under the lender’s control, not under 
the borrower’s control, the transaction usurious; otherwise when the 
contingency under the borrower’s 

provision for acceleration the maturity date upon default 
payment instalments principal interest, and actual payment 
the principal before the date maturity where there provision 
that effect the note (McCarty Mellinkoff, 118 Cal. App. 11, 
595) present situations analogous that presented the pre- 
payment option. each the former situations the lender has been 
permitted receive more than the legal rate interest for the time 
the loan has actually run. Sharp Mortgage Security Corp., 215 Cal. 
287, 819; Anderson Hirsch, Tex. Civ. App., 112 
535; Barringer Jefferson Standard Life Ins. Co., C., Supp. 
493; Cal. Jur. 10-Yr. Supp. 123; note: Harv. Law Review, 
196; Kraemer Coward, Cal. App. 506, 458; Low 
Sutherlin, Barry Co., Cir., 445. Thus the case last 
cited the court said with regard allegedly usurious transaction, 
there still usury, unless hold that contract non- 
usurious complied with the debtor, may rendered him 
usurious and illegal his voluntary default respect thereto. That 
debtor cannot bring his under heavy penalties too clear 
admit discussion, Haines Commercial Mortgage Co., 200 

Appellants concede that with regard the acceleration the ma- 
turity the debt the debtor’s default the rule stated the 
last cited cases, but they contend that the default debtor amounts 
breach contract and therefore that presents different situa- 
tion from that which created the exercise prepayment option. 
However, principle, there would seem less reason for refusing 
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allow the debtor bring his creditor the penalties the usury 
law the case default, which usually involuntary act the 
debtor, due his inability pay, than there would where, here, 
the latter acts voluntarily bring about termination the loan 
period. However, the foregoing authorities clearly support the views 
herein expressed that debtor cannot his vountary act render 
transaction usurious which, but for such would entirely 
free from claim usury. 

Appellants make the further contention that under the 1934 amend- 
ment article XX, section 22, California Constitution, lender can- 
not receive more than ten per cent interest any one year. The amend- 
ment provides that the lender shall not ‘‘receive from borrower more 
than ten per cent per annum upon any loan forbearance any 
Prior the amendment the statute provided that 
lender could not receive greater sum than ‘‘at the rate twelve dol- 
lars upon one hundred dollars for one year.’’ Stats. 1919, 
reading that portion the constitutional amendment just referred 
shows that change the usury law was thereby effected other 
than reduction the maximum rate interest which lender may 
receive for the loan forbearance money. Penziner West Ameri- 


The judgment affirmed. 


BANK ACTING TRUSTEE UNDER 
CORPORATE MORTGAGE 


Adams Reading Trust Co., United States District Court, Penn- 
sylvania, Fed. Supp. 944 


national bank Pennsylvania acting trustee for bond- 
holders made interest payments from its own funds received 
from the mortgagor. The bondholders knew nothing the default 
the mortgage nor where the money which paid their interest had 
come from. was held that the bank, its representative capacity 
trustee, was not entitled recover the interest payments made 
from either the individual bondholders the substituted trustee 
bought the mortgaged premises upon foreclosure. How- 
ever, the fact that interest had been advanced did not affect the right 
the trustee retain interest subsequently collected from the mort- 
gagor make the advances. 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) 
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Action Harvey Adams, receiver the Reading National 
Bank Trust Company, against the Reading Trust Company, executor, 
and others, recover interest payments made bank out its own 
funds bondholders, 

Order accordance with opinion. 

Russell Yoder, Reading, for plaintiff. 

Randolph Stauffer, Reading, for defendants. 


KIRKPATRICK, J.—The facts, they appear from the plead- 
ings, are follows: 

The Reading National Bank, now liquidation under the plaintiff 
receiver, owned mortgage the amount $75,000, securing 
issue one thousand dollar bonds. The Bank sold the bonds the 
and thereafter acted trustee for the various bondholders 
interest from the mortgagor, distributing and generally 
servicing the mortgage. The mortgagor defaulted the payment 
interest, but the Bank continued pay the bondholders their interest, 
dipping into its own other trust funds so, until had paid 
out $4,500 this way. The bondholders knew nothing the default 
nor where the money which paid their interest had come from. With 
things this shape, the Bank failed and was taken over the Comp- 
troller the Currency, and some time thereafter the plaintiff was ap- 
pointed receiver. The mortgage was foreclosed and the mortgaged 
premises bought the Berks County Trust Company, trust for 
the bondholders. During his administration the Bank’s affairs the 
receiver collected $2,150 additional interest from the mortgagor. 
prior foreclosure, mortgagee possession, collected $410, being 
rental the mortgaged property, but during that period taxes ex- 
cess that amount accrued and have not been paid. 

The claim the plaintiff that, receiver the Bank, en- 
titled reimbursed the amount $1,939,96, which represents the 
amount advanced the Bank the bondholders out its own funds 
($4,500) less the interest subsequently collected from the mortgagor 
($2,150) and the rentals ($410.04). conceded that the receiver 
entitled retain the $2,150 interest collected from the mortgagor. The 
defendant’s position that the receiver not entitled retain the 
$410.04 rentals, because they not represent net rent over and above 
taxes, and that not entitled reimbursement for the balance 
$2,350 ($4,500 minus $2,150), being the portion the interest, which 
the Bank paid out its own funds, not received from the mortgaged 
property. 

The question thus presented may stated follows: Where 
trustee makes payment income from its own funds, received 
from particular investments, without notice the 
beneficiaries that the income from the investment default, may 
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recover such advancements from the beneficiaries (either the individual 
bondholders substituted trustee who has taken over the 
vestment) 

Under the law Pennsylvania, plainly may not. See Media-69th 
St. Trust Company’s Trust Mortgage Pool Case, 329 Pa. 587, 197 
918, 115 869; Klein’s Estate, 326 Pa. 393, 190 882; 

Klein al. Adams, Berks County Law 241 (the last case being 
one which arose under this identical mortgage and trust). The two 
cases first cited arose upon states fact not distinguishable from that 
presented the present case any material particular. The decisions 
are controlling and bound them. 

Com. Trust Co. Pittsburgh Atwood, 92, the Cireuit 
Court Appeals for the Third Circuit apparently held otherwise. How- 
ever, under Erie Tompkins, 304 64, Ct. 817, 
Ed. 1188, 114 1487, the question were again presented 
the Cireuit Court Appeals, that Court, view the Pennsylvania 
decisions (rendered since the Atwood case), would bound the law 
Pennsylvania. Judge Schaeffer, his opinion the Berks County 
ease, thought that the Atwood case could distinguished from the one 
before him (which also the present fact situation) the ground 
that the beneficiaries the Atwood case were merely holders par- 
ticipation certificates and had direct right action against the mort- 
gagor case default. other words, thought that they did 
not lose much the way of.substantial and practical rights being 
kept ignorance the default the trustee, and that therefore the 
same considerations policy which require that, case this kind, 
the trustee held for payments out his own pocket did not apply. 
doubt that this difference upon which the cases can distin- 
guished, because, even that policy the whole foundation the rule, 
almost important for participation certificate holders know 
default the underlying mortgage for direct holders mort- 
gage bonds. any rate, not necessary attempt draw 
distinction. The Pennsylvania cases are controlling and the question 
stated above answered the negative. 

agree with the contention the defendant that the plaintiff 
not entitled reimbursement the extent $410.04 from the rent 
collected him during the receivership. would entitled, 
doubt, any net rentals remaining after performance the trust 
duties, which included the general servicing the mortgage and the 
payment taxes. With unpaid taxes outstanding excess the 
rentals hand, not. 


Reargument 


After carefully considering the earnestly pressed argument the 
plaintiff, still the opinion that the present case ruled 
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Klein’s Estate, 326 Pa. 393, 190 882. That decision all 
fours with the present every material factor. was the same 
trustee, the same trust (at least some the beneficiaries) and the 
same practice advancing interest defaulted trust securities. The 
single point distinction that Klein’s Estate the Bank was 
attempting recoup out income subsequently received from 
other investments belonging the trust estate, while the present 
case, recoupment sought from the principal the trust estate. 

Klein’s Estate was decided upon the theory that, income 
derived from other investments, the trustee under absolute obliga- 
tion collect and pay over intact. set off against this liability 
ordinary debt which the cestui may owe the trustee, matter how 
would modify the trust obligation, and, consequently, not 
permitted. seems quite clear that the trustee stands 
better footing with regard the principal the fund itself. has 
just absolute fiduciary obligation the beneficiary has 
pay interest derived from other investments. personal obligation 
which the cestui may owe him cannot used discharge his fidu- 
ciary obligation this respect. 

course, interest subsequently collected upon the same investment 
stands quite different basis. Here the fiduciary obligation 
pay over whatever interest collected, but extends further. The 
precise time when paid only subordinate part the ob- 
ligation. The obligation discharged when the full amount interest 
collected paid, and the cestui has right anything more. The 
fact that interest has been advanced does not alter this situation 
affect the right the Trustee withhold interest coming into his 
hand later make the advances. 

Nauman’s Estate, 110 Pa. Super. 55, 167 395, holds that 
interest under similar those the present 
case create debtor-creditor relationship. so, the trustee creditor 
its individual capacity, because has advanced its own money. This 
action, however, clearly the trustee its representative capacity. 
arises upon its accounting, and the main relief asked for, although 
against the individual bondholders well the substituted trustee, 
the declaration lien upon the mortgaged premises themselves. Thus 
the Bank’s rights individual creditor against the individual bond- 
hoders are not involved and are not determined here. 


the second argument made the plaintiff the effect that 
recoupment under the law trusts impossible, then the payments 
are ultra vires and may recovered that ground. This point was 
not discussed the opinion the court Klein’s Estate, but 
was definitely the case. has been pointed out, Nauman’s 
Estate followed, the advancements the trustee create debtor- 
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relationship, and therefore are not gifts the Bank’s money. 
Obviously they were not intended such. addition, the Bank had 
all times the obligation the mortgagor pay the interest. 
may have felt that the property would again earn sufficient income 
recoup wholly for its advancements, may have expected benefit 
itself protecting its reputation with regard securities which 
had sold its customers and its trust estates. Under all the 
not think that the Bank can escape liability for this 
transaction through any limitations its charter. 


The ruling heretofore made adhered to, and judgment may en- 
tered accordance with it. 


WAIVER THE RIGHT INTEREST 


Heidelberg College National City Bank Cleveland, Court Ap- 
peals Ohio, Rep. (2d) 572 


Interest noninterest-bearing promissory note accruing after 
the note past due the nature damages for the breach 
the duty pay when due, and not contractual obligation re- 
coverable after the payment the principal. Hence, acceptance 
payment the principal promissory note payable ‘‘on be- 
fore five years from date, without waiver the right 
interest which accrued after the maturity the note. 


Action for interest note Heidelberg College against the Na- 
tional. City Bank Cleveland, executor the estate Laura 


Sneath,. deceased. From judgment for the defendant, the plaintiff 
appeals. 


Affirmed. 

Heath Cole, Tiffin, and Allan Aigler, Bellevue, for ap- 
pellant. 

Tyler, Wilson Rhinefort, Toledo, for appellee. 


CARPENTER, J.—A demurrer the amended answer was over- 
ruled and final judgment for the defendant was entered the plead- 
ings, from which this appeal questions law was taken. 

From the petition appears that June 18, 1923, considera- 
tion others the seventy-fifth anniversary cam- 
paign, behalf plaintiff’s building fund, Laura Sneath sub- 
$10,000, payable ‘‘on before five years from date, without 
November, 1928, phone, she requested extension 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §740. 
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one year, which was granted. Thereafter, and before payment was 
made, Laura Sneath died and defendant was appointed executor 
her will the Probate Court Lucas county, and plaintiff filed with 
the executor claim for $10,000, with interest from June 18, 1929. The 
claim was allowed principal and rejected interest. Check 
for the $10,000 principal accompanied that action, and was accepted 
plaintiff. 

the amended answer three defenses are asserted: 

That the words ‘‘without interest’’ the instrument had refer- 
ence interest the obligation after became due, hence, Mrs. Sneath 
was not obligated pay the interest claimed; 

That plaintiff failed make demand for the payment the sub- 
scription before the death Mrs. Sneath; that she was then financially 
able pay it, but since her death the estate and income from have 
been much less; and 

That having accepted payment the principal without reserva- 
tion its right collect the interest, plaintiff has waived its right 
such interest. 

From the copy the subscription agreement, appears that the 
form being used the campaign provided for payments, 
one-third one, two and three years, but Mrs. Sneath’s subscrip- 
tion this out and this language added: ‘‘Or payable 
follows: before five years from date, without 

What the force the last two words? Defendant urges that 
without them interest before due could not have been charged, hence 
they must relate after-due interest. The real question is, what was 
the intent the parties, particularly Mrs. Sneath, when she used those 
words? 

accept defendant’s contention would assume that Mrs. 
Sneath, although she was taking three years more which pay her 
than the other subscribers took, had mind that she would 
not pay then, and that she might let run indefinitely, and such 

the contract, might even questionable whether, under Section 
8304, General Code, judgment for the subscription would bear in- 
terest. Rather, not more reasonable conclude that she had 
mind that she was taking three years more than other subscribers and 
she wanted clear that she did not agree pay interest account 
that additional time? 

the defense laches, urged payment should have been 
demanded during Mrs. Sneath’s lifetime, when she was financially able 
pay it, and that the value and income from her estate has been 
less than 1928 and 1929. Nowhere the pleadings does appear 
when she died, except that when the petition was filed, February 28, 
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1939, she was dead and the executor had been appointed. The exten- 
sion 1929 was expressly requested Mrs. Sneath, and, that the 
plaintiff further indulged her should not prejudice entitled 
law the interest claimed. 

the subject waiver accepting payment the principal, 
the universal rule involved was well stated Nelson Chicago Mill 
the right interest based contract, becomes sub- 
stantive part the debt itself and recoverable even though the prin- 
cipal debt has been paid and extinguished but where the interest 
ered only with the principal.’’ 

note 100 96, the cases various phases this 
proposition are cited. 

Ohio there are three pertinent Code sections the subject 
Section 8303, General Code, authorizes parties stipulate 
interest not exceed eight per cent; Section 8304, General Code, says 
that when the instrument stipulates for the payment interest ‘‘shall 
computed till payment the rate specified such instrument’’; 
and Section 8305, General Code, all other cases (in this case) after 
maturity under the terms the instrument ‘‘the creditor shall en- 
titled interest the rate six per cent per annum, and more.’’ 

The plaintiff contends that impliedly the latter section becomes 
part every contract for the payment money which does not con- 
tain provision for interest before due, and hence the statutory obliga- 
tion pay interest after maturity contractual, and, under the rule 
stated Nelson Lumber Co., supra, survives payment the principal. 


two Ohio nisi prius cases that have been often cited, this proposi- 
tion was discussed and both was decided that after maturity in- 
terest the nature damages and therefore extinguished pay- 
ment the principal. They are Graveson Odd Fellows Temple Co., 
Ohio Dec. 287, Ohio 112, and Toledo Consolidated Electric 
Co. City Toledo, Ohio Dec. 137. The same result obtained 
opinion Judge Taft Ohio case. 

Carr Doan Savings Loan Co., 112 Ohio St. 219, page 226 
seq., 147 641, 819, Judge Allen, discussing in- 
terest, quotes from Fake Eddy’s Exr., Wend., Y., 76, and 
When interest not stipulated for the contract, and recoverable 
merely damages, incident the debt, that creditor pre- 
eluded from sustaining action for its recovery, after accepting the 
principal. 

Plaintiff contends that all these courts have overlooked Darling 
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Wooster, Ohio St. 517, which was action promissory note 
demand.’’ demand was made until commencement 
suit. The defendant contended interest could charged from 
the date suit—the plaintiffs from the date the note. The court, 
after reasoning that the money was due the date the instrument, 
and applying the statute which now Section 8305, General Code, 
said: the parties must presumed have contracted 
with reference the statute, think the terms the instrument 


obligation pay interest from its date.’’ 
The only point decided was the due date the principal. What was 


said about the relation the statute the contract could have been 
said the common law before there was interest statute, which 
the predecessor this court State rel. Crapo Parker, Ohio 
Cir. Ct. R., 38, 39, 237, 238, said: ‘‘The matter 
interest was entirely question damages.’’ Under either the statute 
the common law, the person who made contract pay money 
knew defaulted might subject damages. Section 8305, 
General Code, has done more than make the recovery such dam- 
ages matter right, not, common law, the discretion 
either court jury, and has fixed the measure such damages. 

The state Georgia has interest statutes similar those Ohio, 
and identical with that bar, Alexander City Atlanta, 
Ga. App. 788, 142 170, 171, payment principal 
the debtor from any obligation pay interest upon the principal 

The damage principle stated 100 105, not being 
changed Ohio Section 8305, General Code, the defense waiver 
interest was well taken and the trial court did not err overruling 
the demurrer the answer, and its judgment affirmed. 

Judgment affirmed. 


ACCOMMODATION PAPER SIGNED AGENT 


Bank America National Trust Savings Association Perry, Dis- 
trict Court Appeal, California, 106 Pac. Rep. (2d) 


general power attorney acts for the use and benefit 
the person conferring the power does not confer the power the 
donee acts for the benefit the donee for the benefit 
third person. 

husband gave his wife general power attorney upon his 
departure after enlistment for service the world war. The power 

attorney conferred upon her the authority acts for her 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) 
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husband’s use and benefit. Four years later, the wife, purporting 
act under the power attorney, signed her husband’ name 
note The power attorney was delivered the bank 
the date the note was transferred it, and remained its pos- 
session thereafter. was held that the evidence supported the find- 
ing that the bank knew that the indorsement, signed the indorser’s 
wife pursuant the general power attorney was for the accommo- 
dation her brother, and not for the benefit the indorser. Hence, 
the husband was not bound the indorsement accordance with 
the rule stated above. 


Appeal from Superior Court, Santa Clara County; James 
Atteridge, Judge. 

Action the Bank America National Trust Savings Associa- 
tion, national banking association, against Perry, Charles 
Wayland individually, and Charles Wayland executor the estate 
Lucy Wayland, deceased, and another, note. From judg- 
ment for defendant Charles Wayland, individually, the plaintiff 
appeals. 

Affirmed. 

Keyes Erskine, San Francisco, and Rea, Free Jacka, San 
Jose, for appellant. 

Ackerman, Wayland Mathews and Keesling, Wayland Eliot, all 
San Francisco, for respondent. 


PETERS, J.—Plaintiff, Bank America National Trust and 
Savings Association, appeals from judgment for defendant, Charles 
Wayland, rendered action brought against Dr. Wayland 
endorser promissory note. Plaintiff sues the Bank 
San Jose whom the note was originally endorsed and delivered. 
Judgment favor the defendants, Perry and the estate 
Lucy Wayland, was previously entered and has long since become 
final the ground that them the note was barred the statute 
limitations. Defendant Rucker was deceased and personal repre- 
sentative was appointed for his estate, apparently having died 
bankrupt. 

This appeal presents situation where, since the two main partici- 
pants the transaction—Rucker and Mrs. Wayland—were dead the 
time trial, the basic facts depended, large extent, inferences 
and evidence. The evidence, which was largely uncon- 
tradicted, capable two interpretations, each equally reasonable. 
Findings favor either party would find ample support the 
record. Under such the case one resting entirely and 
peculiarly within the discretion the trial court. 

The promissory note question was secured deed trust 
some Fresno property, was executed November 1922, 
Perry maker, was the sum $12,000, became two years from 
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date, and was payable the order Charles Wayland, Lucy 
Wayland (his wife) and Jos. Rucker. the date the note was 
executed was transferred for value the Bank San Jose 
endorsement which reads follows: 
and demand, protest and notice non-payment waived 
and the within obligations guaranteed, for value received. 
Wayland, 
Lucy Wayland, his At- 
torney Fact. 
Wayland, 


Admittedly, Rucker and Mrs. Wayland (who was Rucker’s sister) 
personally signed the note, and Mrs. Wayland also signed for her hus- 
band, purportedly acting under general power attorney which con- 
ferred upon her authority acts for her husband’s use and benefit. 
This power attorney was delivered the bank the date the note 
was transferred it, and remained its possession thereafter. The 
trial court found that neither Doctor nor Mrs. Wayland received any 
part the proceeds the note, and that the transaction was without 
the knowledge consent Wayland, who did not learn until 
early 1928. The trial court also found that, when the loan was made, 
the bank knew that was for the sole use and benefit Rucker. Appel- 
lant’s first major contention that the evidence, matter law, 
insufficient support this last mentioned finding. This finding 
decisive this phase the case because the rule well-settled that 
general power attorney acts for the use and benefit the 
person conferring the power (such the power attorney here in- 
volved) does not confer the power the donee acts for the benefit 
the donee for the benefit third person. Many cases are cited 
respondent support this rule. These cases, and the rule therein 
stated, are not challenged appellant. concedes that the power 
attorney here involved did not confer Mrs. Wayland the power 
execute endorse, the name Dr. Wayland, commercial paper for 
the accommodation Mrs. Wayland Rucker, provided the bank 
knew should have known that the endorsement was not for the benefit 
Dr. Wayland. Notice the important element. 

The evidence shows that Dr. Wayland had given his wife the power 
attorney 1918, upon his departure from San Jose after enlistment 
for service the World War. There was evidence that the power 
had ever been exercised except the transaction here involved. Rucker 
was large scale real estate operator with offices San Francisco and 
San Jose. did large portion his banking business with the Bank 
San Jose. Mr. Victor Motte, vice-president and general man- 
ager the bank the time the transaction here involved, testified 
that Rucker obtained great many loans from the bank. The Waylands 
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did their banking with another bank. Rucker carried real estate 
operations his own behalf well the capacity broker for 
others. 

The exact surrounding the execution the note 
not appear the record. The Fresno property which secured the note 
had been owned Dr. and Mrs. Wayland. October 28, 1922, the 
Waylands traded and another parcel San Jose for apartment 
house San Francisco, Rucker acting broker for the Waylands. 
Dr. Wayland testified that understood that Rucker was acting 
broker this exchange, and that was part his understanding 
with Rucker that the $12,000 note November 1922, should 
executed part the exchange transaction. 

From the facts possession the bank may inferred that the 
bank knew that Miss Perry, the maker the note and deed trust, was 
merely dummy for Rucker. Motte testified that knew that Miss 
Perry was mere clerical employee Rucker’s office, and that was 
the custom place title property the name employee; that 
the Fresno property, the security the note, was not appraised, nor 
was any investigation made the credit the Waylands Perry; 
and that had knowledge who received the proceeds the note. 
However, the records the bank disclose that November 1922, 
draft was issued Joseph Rucker Co. the sum $11,965.60. 
This draft was never explained the bank, but reasonable 
inference that was the proceeds the $12,000 note, less the usual 
expenses. 

Miss Perry testified that she held title the Fresno property and 
executed the note and deed trust the represenative Rucker, and 
that Rucker received the proceeds the note and disbursed them for 
his own use and benefit. 

From the above testimony the trial court could reasonably infer 
that the bank made the advance the Rucker, and that the 
bank knew when made the advance that Rucker was get, and did 
get, the proceeds. This alone sufficient support the challenged 
finding. 

addition, there evidence support the finding that after the 
advance was made, the bank, for many years, treated Rucker the 
party primarily liable. The ledger card the bank showing payments 
made the note was 

Maker Perry, Loan No. 687. 


by: Chas. Wayland, Lucy Wayland and Jos. 
Rucker.’’ 


The appellant’s witnesses testified that notice interest payments. 
were ever sent Dr. and Mrs. Wayland. While true that the 
bank officials testified that notices were customarily only sent the 
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maker and not the endorsers, Miss Perry testified that she never 
received the notices personally; that the notices were received Mr. 
Rucker; that Rucker instructed her make the interest payments, 
which she did with Rucker check; that she had never personally 
received any communication from the bank regarding the note. 
ing Miss Perry’s testimony whole, including her cross-examination, 
appears from her testimony that the finding that after the loan was 
made, the bank dealt exclusively with Rucker, amply supported 
the record. While true, urged appellant, that evidence that 
the bank knew after the loan was made that Rucker was the person 
primarily liable, not direct evidence that the bank knew this fact 
the time the loan was made, circumstance that the trial court 
could, and did, weigh together with other circumstances ascertaining 
that fact. reasonable, although not inevitable, inference from 
such facts that the bank had such knowledge the time the loan was 
made. 

true that Motte testified that did not know that the 
Wayland endorsements were for the accommodation Rucker, and that 
did not know what was going happen the proceeds the time 
the note was endorsed. Appellant contends that Motte did know 
that the proceeds the note were for Rucker’s use, the bank was guilty 
fraud upon Wayland procuring Mrs. Wayland endorse the 
note behalf her husband for the accommodation Rucker, which 
was beyond the authority given her the power attorney. The bank 
contends that, unless was guilty ‘‘downright fraud’’ Dr. 
Wayland, the judgment cannot stand, and that the presumption against 
wrongdoing and fraud supports its position. believe the evidence 
supports the finding that Motte knew the Wayland 
were for the accommodation Rucker, but this does not mean that 
Motte was guilty active fraud. far more reasonable infer- 
ence that Motte, seeing the broad authority conferred the power 
attorney, failed appreciate that was confined acts for the 
use and benefit Dr. Wayland, and deemed amply sufficient 
authorize Mrs. Wayland endorse any note, including the note here 
involved. 

Appellant contends that Motte ‘‘disinterested’’ witness, and 
seems argue that for that reason, the appellate court, his testimony 
entitled more weight than that interested witness. true 
that Motte left the employ the Bank San Jose 1926 1927, 
and that the time trial was employed another bank 
nected with appellant. that sense had interest the 
But, since was who acted behalf the bank the transaction, 
and any misunderstanding the scope the power attorney 
failure exercise due care was his, can searcely 
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was disinterested witness. any rate, the weight given 
the presumption, and Motte’s testimony, was matter solely and 
exclusively for the trial court. 

The next contention appellant that, even though Mrs. Wayland 
exceeded her authority endorsing the note, Dr. Wayland subsequently 
ratified her unauthorized act executing waiver the statute 
limitations 1928. The circumstances surrounding the execution 
the waiver were these: Interest payments the note were paid 
Rucker until early 1928. Upon Rucker’s default, Mr. Frank 
Mitchell, the then vice-president and manager the San Jose branch 
appellant, wrote Dr. Wayland requesting him the bank. 
this time Dr. Wayland first learned the transaction. told 
Mitchell that did not feel ‘‘legally morally responsible’’ for the 
note. Thereafter, Rucker made several more interest payments. 
October 30, 1928, (the statute limitations would have run Novem- 
ber 1928), the request Mitchell, Dr. Wayland signed waiver 
the statute limitations. The waiver reads, part, follows: 


valuable consideration, here agree that endorser 
and guarantor, will not set claim any benefit reason the 
statutes limitations defense any action brought the owner 
and holder that certain promissory note words and figures, 
follows: [here follows copy note] and hereby expressly waive any 
and all rights which may hereafter accrue under the statute 


limitations otherwise. 
October 30, 1938. 


The trial court found that Dr. Wayland, for valuable considera- 
tion, executed the waiver the statute, but that Dr. Wayland did not 
thereby intend to, nor did he, fact, ratify the acts his wife, nor 
did thereby intend, nor did he, fact, acknowledge the loan his 
obligation agree pay it. 

The appellant contends that respondent’s conduct expressed 
ratifiication the bank, what may have secretly intended imma- 
terial. The appellant notes statements cases discussing the law 
ratification that ratification more often implied from conduct than 
from expressed words. The appellant also finds sound authority for 
the proposition that the duty the principal repudiate the act 
soon fully informed what has been done his name the 
purported agent without authority, with the result that passivity and 
silence may construed ratification. There can doubt 
the soundness these Any act consistent only with recognition 
the binding force the unauthorized act would constitute ratifica- 
tion. have doubt that, principal, with full knowledge 
the facts, without qualification, executes waiver the statute 
limitations, that third person, such appellant, would entitled 
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rely his act recognition the binding force the obligation. 
But this case the evidence most favorable respondent shows that 
the waiver was not signed Dr. Wayland time that had full 
knowledge the facts. the contrary reasonable inference 
from the evidence that Dr. Wayland signed the waiver the mistaken 
belief, induced Mr. Mitchell the bank, that was legally liable 
the endorsement because the power attorney given his wife. 

Dr. Wayland testified that when signed the waiver said 
Mr. Mitchell: ‘‘Frank, this simply means that not take advantage 
the statute limitations?’’ and that Mitchell replied, ‘‘Yes that 
all that told Mitchell several before signing the 
waiver that, ‘‘I not feel legally morally responsible for this 

When asked if, the time signed the waiver, had denied 
liability the note, replied: ‘‘A. was ignorance that didn’t 
know all liability. thought Mr. Mitchell knew more about these 
business transactions than did, and never any time accused 
saying that would pay the note; never told that; told 
that because Mrs. Wayland had signed this note and signed 
name this note, and that had given her power attorney that 
was legally bound pay that note. 


You didn’t tell him that you wouldn’t pay it, did you, Doctor? 
tell him that wouldn’t because didn’t know how far 


legal obligations extended. had not consulted attorney, but 
told that was fact, and naturally thought was fact.’’ 


From this testimony the trier the facts was entitled find that 
Mitchell had represented Dr. Wayland that was legally responsible 
the endorsement, and that was upon that representation that the 
waiver was signed. This does not mean that Mitchell was guilty 
active fraud. 1928 Motte had left the employ the bank. 
Mitchell, the new manager and vice-president, did not have possession 
the same facts known only Motte. Mitchell may not have 
known, and probably did not know, that the bank had knowledge 
facts that legally charged with knowledge that the Dr. Wayland 
endorsement was for the accommodation Rucker. Without imput- 
ing any intent the part Mr. Mitchell overreach Dr. Wayland, 
the most likely explanation the situation that Mitchell, good 
faith, made the representation Dr. Wayland. 

true that reliance the waiver the bank may have failed 
take steps enforce the liability against Rucker and Mrs. Wayland’s 
estate, believing that any event had the liability Dr. Wayland. 
Any loss the bank reliance the waiver was brought about not 
Dr. Wayland, but the bank’s failure, through its officers then 
charge, clearly ascertain the facts and law bearing Dr. Way- 
land’s liability. 
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was disinterested witness. any rate, the weight given 
the presumption, and Motte’s testimony, was matter solely and 
exclusively for the trial court. 

The next contention appellant that, even though Mrs. Wayland 
exceeded her authority endorsing the note, Dr. Wayland subsequently 
ratified her unauthorized act executing waiver the statute 
limitations 1928. The circumstances surrounding the execution 
the waiver were these: Interest payments the note were paid 
Rucker until early 1928. Upon Rucker’s default, Mr. Frank 
Mitchell, the then vice-president and manager the San Jose branch 
appellant, wrote Dr. Wayland requesting him the bank. 
this time Dr. Wayland first learned the transaction. told 
Mitchell that did not feel ‘‘legally morally for the 
note. Thereafter, Rucker made several more interest payments. 
October 30, 1928, (the statute limitations would have run Novem- 
ber 1928), the request Mitchell, Dr. Wayland signed waiver 
the statute limitations. The waiver reads, part, follows: 


valuable consideration, here agree that endorser 
and guarantor, will not set claim any benefit reason the 
statutes limitations defense any action brought the owner 
and holder that certain promissory note words and figures, 
follows: [here follows copy note] and hereby expressly waive any 
and all rights which may hereafter accrue under the statute 


limitations otherwise. 
October 30, 1938. 


The trial court found that Dr. Wayland, for valuable considera- 
tion, executed the waiver the statute, but that Dr. Wayland did not 
thereby intend to, nor did he, fact, ratify the acts his wife, nor 
did thereby intend, nor did he, fact, acknowledge the loan his 
obligation agree pay it. 

The appellant contends that respondent’s conduct expressed 
ratifiication the bank, what may have secretly intended imma- 
terial. The appellant notes statements cases discussing the law 
ratification that ratification more often implied from conduct than 
from expressed words. The appellant also finds sound authority for 
the proposition that the duty the principal repudiate the act 
soon fully informed what has been done his name the 
purported agent without authority, with the result that passivity and 
silence may construed ratification. There can doubt 
the soundness these cases. Any act consistent only with recognition 
the binding force the unauthorized act would constitute ratifica- 
tion. have doubt that, principal, with full knowledge 
the facts, without qualification, executes waiver the statute 
limitations, that third person, such appellant, would entitled 
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rely his act recognition the binding the obligation. 
But this case the evidence most favorable respondent shows that 
the waiver was not signed Dr. Wayland time that had full 
knowledge the facts. the contrary reasonable inference 
from the evidence that Dr. Wayland signed the waiver the mistaken 
belief, induced Mr. Mitchell the bank, that was legally liable 
the endorsement because the power attorney given his wife. 

Dr. Wayland testified that when signed the waiver said 
Mr. Mitchell: ‘‘Frank, this simply means that not take advantage 
the statute limitations?’’ and that Mitchell replied, ‘‘Yes that 
all is’’; that told Mitchell several before signing the 
waiver that, ‘‘I not feel legally morally responsible for this 

When asked if, the time signed the waiver, had denied 
liability the note, replied: ‘‘A. was ignorance that didn’t 
know all liability. thought Mr. Mitchell knew more about these 
business transactions than did, and never any time accused 
saying that would pay the note; never told that; told 
that because Mrs. Wayland had signed this note and signed 
name this note, and that had given her power attorney that 
was legally bound pay that note. 


You didn’t tell him that you wouldn’t pay it, did you, Doctor? 
tell him that wouldn’t because didn’t know how far 


legal obligations extended. had not consulted attorney, but 
told that was fact, and naturally thought was fact.’’ 


From this testimony the trier the facts was entitled find that 
Mitchell had represented Dr. Wayland that was legally responsible 
the endorsement, and that was upon that representation that the 
waiver was signed. This does not mean that Mitchell was guilty 
active fraud. 1928 Motte had left the employ the bank. 
Mitchell, the new manager and vice-president, did not have possession 
the same facts known only Motte. Mitchell may not have 
known, and probably did not know, that the bank had knowledge 
facts that legally charged with knowledge that the Dr. Wayland 
endorsement was for the accommodation Rucker. Without imput- 
ing any intent the part Mr. Mitchell overreach Dr. Wayland, 
the most likely explanation the situation that Mitchell, good 
faith, made the representation Dr. Wayland. 

true that reliance the waiver the bank may have failed 
take steps enforce the liability against Rucker and Mrs. Wayland’s 
estate, believing that any event had the liability Dr. Wayland. 
Any loss the bank reliance the waiver was brought about not 
Dr. Wayland, but the bank’s failure, through its officers then 
charge, clearly ascertain the facts and law bearing Dr. Way- 
land’s liability. 
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The appellant makes the further contention that the trial court 
failed find the issue that respondent was estopped deny lia- 
bility. The claim estoppel based the same facts upon which 
the claim ratification predicated. The same reasons which up- 
hold the trial court the issue ratification also preclude estoppel. 

Interpreting the evidence most favorable respondent, and dis- 
regarding all conflicts, must, the case one where the bank knew 
that Mrs. Wayland signed her husband’s name for the accommodation 
Rucker; where the bank chargeable, matter law, with 
knowing that Dr. Wayland was not liable the endorsement; and 
where the officers the bank represented Dr. Wayland that was 
legally responsible, and secured waiver from him based that mis- 
representation. There was either mistake law both parties, 
misrepresentation the law the bank officials who were legally 
chargeable with notice facts which demonstrated that the doctor 
was not legally responsible. case has been cited that holds that 
waiver the statute secured under such circumstances can constitute 
ratification. Had the trial court the conflicting evidence found 
favor the bank, then its position would impregnable. Having 
found favor Dr. Wayland evidence, have 
power disturb the finding. 

The judgment appealed from affirmed. 


REMOVAL CO-TRUSTEE 


Moglia’s Will, Surrogate’s Court, New York, Supp. 
970 


testamentary trustee managed trust property without consult- 
ing co-trustee and refused make payment for necessary re- 
pairs ordered the co-trustee. From these facts was inferable 
that she refused co-operate with the co-trustee and expressly ex- 
him from performing the proper duties his office. Under 
such circumstances the court found sufficient grounds for authority 
remove the testamentary trustee. 


Proceeding the matter the application John Moglia and an- 
other for the removal Maria Moglia Repetti testamentary trustee 
under the last will and testament Louisa Moglia, deceased. mo- 
tion Maria Moglia Repetti dismiss the petition ground that 
failed set forth sufficient facts constitute grounds for removal. 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §489. 
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Motion denied. 

Robert Eliasberg, New York City, for petitioners cotrustee and 
cestui que trust. 

Gross Keck, Brooklyn, for respondent cotrustee. 


DODD, S.—The question here presented whether the allega- 
tions the petition are sufficient against motion dismiss for 
failure state adequate basis for relief. such motion the 
allegations the petition must viewed the most favorable light, 
and any foundation for can discovered, the motion for 
dismissal must denied. Matter Hearn’s Estate, 158 370, 372, 
285 Matter Kirkman’s Estate, 143 Mise. 342, 343, 256 
495. 

The petition alleges that the respondent has managed the property 
which the trust possesses interest without consulting her cotrustee 
and has refused make payment for necessary repairs ordered her 
cotrustee. This corroborated affidavit the cotrustee. 

seems reasonably inferable from these allegations that the re- 
spondent has refused co-operate with her cotrustee and has expressly 
excluded him from performing the proper duties his office. 

such the situation, and for the purposes this motion, must 
true, there authority the law for the removal the 
respondent from office. Quackenboss Southwick, 117, 122; 
Deraismes Dunham, Hun 86, 88; Disbrow Disbrow, App. 

Prior the recent amendment the Surrogate’s Court Act 
Chapter 829 the Laws 1940, doubt existed some minds re- 
specting the extent the authority the surrogate remove trus- 
tee for such reasons, although the authority the Supreme Court 
this regard was universally admitted. This court never shared this 
indicated its observations Matter Kirkman’s Es- 
tate, 143 342, 351, 256 495. 

This question authority has now been removed from the realms 
controversy this enactment particularly when read the 
light the explanatory note appended the bill the time its 
This reads ‘‘§ has been amended eliminate all 
doubt that the Surrogate has jurisdiction remove testamentary 
trustee the same grounds those set forth 112 the Real 
Property Law for the removal trustee Supreme 

When most favorably construed, the court accordingly the 
opinion that the allegations the petition and supporting affidavit are 
sufficient render invulnerable motion dismiss. Such mo- 
tion will accordingly the issues raised the answer 
must set down for trial. 
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AGREEMENT HELD NOT CREATE TRUST 


Kahlmeyer Green-Wood Cemetery, Supreme Court, New York, 


Plaintiff paid sum money cemetery corporation which 
agreed allow interest rate not lower than that which re- 
ceived from any its investments securities and use the in- 
terest for the perpetual care cemetery lot. was held that this 
agreement did not create trust and there was necessity for 
keeping the fund given plaintiff the corporation separate and 
apart from its other funds. Therefore, plaintiff could not maintain 
action for accounting and for receiver, though upon proper 
allegations might have cause action for breach contract. 


Action Herman Kahlmeyer, his own behalf and behalf 
all persons similarly situated who will come and contribute the 
expenses this action, against the Green-Wood Cemetery for in- 
vestigation and accounting with respect certain funds, for the 
appointment receiver, and for other relief. Defendant moves 
dismiss the complaint pursuant rule 106 the Rules Civil Prac- 
tice, and asks alternative relief pursuant rules 102 and 103 the 
Rules Civil Practice. 

Motion dismiss granted with leave plaintiff, advised, 
serve amended complaint stating cause action law. 

Joseph Henry Cohen, New York City (Joseph Henry Cohen and 
Louis Hellman, both New York City, counsel), for plaintiff. 

Anderson, Gasser, Ferris Anderson, New York City (Henry 
Hill Anderson and Wesley Seward, both New York City, coun- 
sel), for defendant. 


PECORA, J.—This motion defendant dismiss the com- 
plaint pursuant Rule 106 upon the ground that does not state 
facts sufficient constitute cause action. Alternative relief 
asked pursuant Rules 102 and 103 the Rules Civil Practice. 
The complaint sets forth two separate causes action. According 
its allegations, the defendant cemetery corporation organized 
under act the Legislature the State New York (Laws 1839, 
Chap. 298), and owns, sells and maintains burial plots cemetery 
located Brooklyn. September 12, 1899, plaintiff’s predecessor 
interest purchased lot from the cemetery, and ownership said 
lot now vested plaintiff. October 16, 1922, consideration 
$45 paid it, defendant undertook make certain repairs such 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) 512. 
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lot, and further said date, defendant received from plaintiff the sum 
$550. The following day, October 17, 1922, defendant executed and 
delivered plaintiff agreement, which set forth paragraph 
the complaint, and which read follows: 


The Green-Wood Cemetery 
York, October 17th, 1922 


Green-Wood Cemetery hereby acknowledges the receipt from 
Herman Kahlmeyer, No. 1499 Hatch Avenue, Woodhaven, Y., 
Five Hundred and Fifty ($550) dollars, being understood that the 
interest which said cemetery may from time time follow the same, 
shall applied said Cemetery the preservation, care and embel- 
lishment perpetuity Lot No. Thirty thousand, three hundred and 
six (30,306) said Cemetery, and any tomb, monument other 
erection thereon, and the cultivation and keeping order any 
trees, grass shrubbery, on, adjacent appertaining said lot. 
being further understood that said Cemetery shall not required 
maintain grave mounds, provide myrtle, ivy floral decorations. 

sum received, and this agreement made The Green- 
Wood Cemetery, the condition that shall not required invest 
said sum separately, allow, pay apply any year, 
any way for higher rate interest said sum than the 
lowest rate may receive such year from any its investments 
securities sanctioned law for the investment trust funds. 

Green-Wood Cemetery 


then alleged that defendant has assumed act, and did act 
trustee the money received from plaintiff; that defendant has ne- 
glected and refused preserve, care for and embellish the lot re- 
quired law and the agreement with plaintiff, and persists such 
neglect and refusal unless further sum paid plaintiff. 

Further alleged that defendant has received over $5,000,000 
from other persons for which defendant undertook the perpetual care 
other lots the cemetery terms and conditions similar those 
agreed with plaintiff. the lots these other persons, 
averred that the cemetery has similarly neglected and refused care 
for them. 

The complaint then charges that plaintiff and such other persons 
have never been advised defendant the nature the invest- 
ments made defendant, the income obtained from such monies 
received from plaintiff and others. Plaintiff then alleges that the sub- 
ject the action common and general interest the plaintiff and 
such other persons; that plaintiff sues behalf himself and such 
other persons, and that has adequate remedy law. The first 
action concludes with the allegation that prior the com- 
mencement the action, plaintiff duly demanded that defendant ac- 
count him for the investment and management all monies received 
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trust for the perpetual care cemetery lots, and that such 
demand has not been complied with. 

The second cause action, addition repeating the allegations 
the first.cause, alleges the duty defendant keep all monies re- 
ceived it, for the perpetual care any lot the cemetery, separate 
and apart from the general funds, and invest said monies solely 
legal investments. charged that defendant violated such duty 
comingling its general funds with trust funds; that defendant failed 
credit the proper amount income earned from investments the 
trust account plaintiff and others; and that defendant failed keep 
accurate records and accounts with respect such trust funds. 

Plaintiff asks for complete investigation and accounting with re- 
spect the funds received, the appointment receiver, 

The first cause action rests upon the theory that trust was 
when the sum $550 was paid defendant. indeed such 
relationship existed, breach thereof would ground action 
equity for accounting. However, cannot construe the agreement 
October 17, 1922, one establishing that relationship. particular 
632, 101 698, A., 196, Ann. 1914C, 685. One 
the distinguishing features between contractual relationship and 
one trust the existence trust res. Under the agreement here 
the $550 received from plaintiff belongs defendant absolutely. 
restrictions are mentioned its disposition. The only requirement 
that ‘‘interest’’ allowed rate not lower than that which de- 
fendant shall receive from any its investments securities. The use 
the word ‘‘interest’’ instead the word ‘‘income”’ another indi- 
contractual, distinguished from fiduciary, obligation. 
Defendant required allow interest, which used for the 
perpetual care lot. The liability for care exists irrespective 
what use was made the $550. Since trust was created, the action 
for accounting and for receiver cannot maintained. Stephen- 
son Go-Gas Co., 268 197 317; New York 
Life Ins. Co., 109 421, 363, Am. St. Rep. 482. Upon 
proper allegations, plaintiff may have cause action for breach 
contract, but not entitled equitable accounting. 

The allegations paragraphs ‘‘Tenth’’ and the com- 
plaint assert that defendant was required hold the monies received 
trustee because the provisions its charter and the applicable 
statutes, that trust was created operation law. Section 
Chapter 156 the Laws 1839, which amended the charter the 
permitted the cemetery accept property trust for per- 
petual care. not agree with plaintiff’s contention that such section 
prohibits the cemetery from making contract for perpetual care 
which trust Its purpose permissive and not restric- 
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tive; its intention was extension power receive property 
trust well otherwise. 

Plaintiff has adequate remedy law under the 
defendant has not applied sufficient interest the care the lot, that 
fact can ascertained and damages recovered action law. 
The provisions the Civil Practice Act, 289, relating examinations 
before trial, afford plaintiff adequate remedy obtain the informa- 
tion whether defendant has allowed sufficient interest. ac- 
counting necessary for that purpose. 

The second cause action also based upon the assumption that 
trust exists. The disposition the first cause action upon this 
motion requires similar ruling this cause. There was neces- 
sity for keeping the fund given plaintiff defendant separate and 
apart from its other funds. 

Plaintiff sues here representative capacity. The essentials which 
sanction such suit are lacking here. There common fund and 
common interest with others. Plaintiff’s contract separate and 
from the contracts which defendant may have with other lot 
owners. The damages plaintiff has sustained are not any way re- 
lated damages which may have been suffered other owners lots. 
Hence this action cannot maintained representative one. Society 
Milion Athena National Bank Greece al., 281 282, 
374. 

For the reasons stated the motion dismiss will granted, with 
leave plaintiff, advised, serve amended complaint stating 
cause action law. view this disposition unnecessary 
the applications for alternative relief under Rules 102 and 
103. 


GIFT CONTENTS SAFE DEPOSIT BOX 


Heyser Crane, Supreme Court Florida, 198 So. Rep. 472 


Two days prior her death grandmother gave her grand- 
daughter, Martha Crane, the key her safe deposit box with in- 
structions the bank and tell the president the bank 
allow her enter the box for the purpose taking therefrom 
envelope bearing the granddaughter’s name. She further in- 
structed her granddaughter rent safe deposit box her own 
and place therein the envelope, which contained the three bonds 
she had put several months before, and which bore the inscrip- 
tion: ‘‘The property Martha Crane.’’ The effort accomplish 
this exchange was frustrated solely because rule the bank 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §608. 
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requiring written order. the time the information the bank 
rule reached the grandmother, she had become too sick execute 
the required order and before she could so, died. The court 
found that there was valid gift. The grandmother had definite 
intent make gift and did everything within her power while 
her deathbed effectuate outright gift her granddaughter. 


Interpleader suit between Rosa Heyser and others and Emma 
Crane and others involving three United States Liberty bonds. From 
final decree, Rosa Heyser and others appeal. 

Affirmed. 

Magaha, Henderson Franklin, and Parker Holt, all Fort 
Myers, for appellants. 

William Wood, Fort Myers, for appellees. 


THOMAS, J.—Appeal this case from final decree entered 
the chancellor interpleader suit finding that Martha Leak 
intended give Martha Crane Linton three United States Liberty 
bonds; that she transferred them constructive symbolical delivery 
which was complete view the surrounding the trans- 

that they were accepted the donee; and that the gift was 
made the apprehension death. 

Having declared the gift valid one, causa mortis, the chancellor 
ordered the executors the estate Martha Leak place the prop- 
erty the hands the donee. This conclusion him was based 
the testimony witnesses whom heard and whose narrations de- 
veloped the following factual situation: When the donee was student 
the high school, she went live with the donor, her grandmother. 
Strong affection had existed between the two for many years, and after 
the donee had completed her course high school, the donor paid the 
expenses her education the Florida State College for Women, 
Tallahassee. About year before her death, the donor advised her 
lawyer that she had three $1,000 Liberty bonds that she was keeping 
for the granddaughter, and one occasion, when she was preparing 
for journey, she left with her banker envelope bearing the name 
the granddaughter with instructions that delivered the ad- 
dressee the event ‘‘anything happened Later, she procured 
the envelope from him and placed her safe deposit box. 

the year 1930 the grandmother became seriously ill and physician 
and nurse were summoned, the latter remaining attendance upon her 
until she died after being sick for about seven days. Two days prior 
her death, time when her physical condition was precarious but 
her mind was clear, she indicated that she wanted some one from 
her then residence Lakeland her bank Fort Myers, and obtain 
some money. Her nurse ‘‘propped her and placed pillow 
across her lap that she might enabled sign checks for the with- 
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drawal some her funds. She then called her granddaughter, 
donee, and instructed her fetch her pocketbook from dresser drawer, 
stating ‘‘she was afraid she wasn’t going get From she 
took the keys her deposit box, and told the donee the bank 
Fort Myers, cash the checks, and tell the president the bank 
allow her enter the box for the purpose taking therefrom 
envelope bearing the donee’s name. She further instructed her grand- 
daughter rent safe deposit box her own and place therein 
the envelope, which evidently contained the three bonds she had put 
several months before, and which was the same one, bearing the 
inscription ‘‘The property Martha Crane,’’ discovered among donor’s 
papers her box the executors after her death. Following these 
instructions, the granddaughter cashed the checks, rented depository 
from the bank, and delivered the grandmother’s message the presi- 
dent, who informed her that could not comply with her request with- 
out written order. Thereupon, the donee returned her grand- 
mother’s bedside, and advised her that she had been unable perform 
the entire mission because the rule the bank prohibiting anyone 
enter the safe deposit box another without written order. She 
discovered that her grandmother had grown weaker during her absence, 
and when asked the trial why she did not get the written order 
afterwards, replied that the failure was due the grand- 
mother’s aggravated condition. Within forty-eight hours the grand- 
mother died. 

The chancellor who heard the testimony this case specifically 
decided his decree that the intention the donor make gift was 
established. This element absolutely necessary the validity 
gift, causa mortis (Leonard Campbell, Fla. 405, 189 So. 839), 
and think that was well proven this case. Not only did the 
donor show particular interest the donee for many years prior 
her decease, but several months before earmarked the bonds, which 
subsequently became involved the interpleader suit, those intended 
for her granddaughter. seems quite clear from the testimony that 
although the donor retained the possession them, she had indicated 
she intended them become the property the donee and, more im- 
portant, but two days prior her death sent the donee errand 
effect their transfer from the safe deposit box the donor 
that the donee. The effort the part both this 
exchange was frustrated solely because rule the bank with which, 
far the testimony reveals, neither was familiar. When the grand- 
mother, feeling that she would not recover, handed the key her deposi- 
tory the granddaughter, and sent her the bank obtain bonds 
which she had long before labelled the property the granddaughter, 
and instructed her rent box and see that they were properly lodged 
there, definite intent her part make gift was obvious. 
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Passing the next essential element mentioned the chancellor 
his decree, reach the matter the effectiveness the delivery. 
contended the appellants that evidence supports this requisite. 
The chancellor determined that the delivery, which described 
constructive and symbolical, was ‘‘the best and most complete 
that said donor could make said donee under the 
rounding the parties and the location.of the property given.’’ With 
this conclusion quite agree. The donor was bedridden and therefore 
unable proceed the bank accomplish the transfer herself. 
was only natural that she should send her messenger the donee, who 
had long lived her home and for whom she had natural affection, 
even though the donee was interested the transfer. The procedure 
was interrupted rule the bank. the time this information 
reached the donor, she had become too sick execute the required 
order and before she could so, died. The city which the donor 
lived was distant many miles from the one where the bank was located. 
This court said long ago the opinion Powell Leonard, Fla. 
359, that: 

shall constitute good delivery question much greater 
difficulty, and often attended with much perplexity. Its proper solu- 
tion can only arrived considering, not only the locality the 
property, but also its nature and kind. the locality the thing 
donated, not always practicable make actual tradition the 
thing itself, and hence the delivery written conveyance, the 
ease vessels sea, the keys, the case goods ware- 
house, trunk, are sometimes resorted proper mode transfer, 
and have ever been held sufficient delivery.’’ 

are fully conscious that such gifts are tested strict rules and 
that the relaxation them ‘‘fraught with danger’’ because the 
possibility fraud (Szabo Speckman, Fla. 374, So. 411, 
1917 357), but feel that the peculiar this case, 
the gift which the donor intended make falls the category those 
which may consummated symbolical delivery, and that hold- 
ing, not relax any these safeguards offer opportunity for 
fraud future transactions similar nature. See Braun Brown, 

see purpose elaborating what have said about the 
intent the donor and the nature the delivery reviewing the other 
elements mentioned the decree, namely, defeasance, acceptance and 
expectation death. these elements are bound with each other 
and with the ones have discussed, only general treatment them 
will attempted. are convinced that the donor did everything 
within her power while her deathbed effectuate outright gift 
the donee, and that the time she anticipated death, will appear 
from the remark made her when she sent her granddaughter forth 
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interview the banker. undisputed that she did depart this life 
the second day thereafter. 

their briefs appellants discussed quite briefly the two remaining 
elements gifts this kind, namely, acceptance and competency 
the donor, the latter which was not mentioned the chancellor, and 
neither which has been greatly stressed the presentation the 
dismiss consideration these factors observing that the 
evidence shows without contradiction that the donee received the keys 
and attempted perform the mission all its details, which clearly 
indicated acceptance her part, and that the undisputed testimony 
the nurse, who attended the donor her last illness and who has 
interest whatever the outcome the litigation, showed the mind 
the donor have been clear when the granddaughter was sent the 
mission. quote this witness: she knew exactly what she was 

our conviction after careful study the entire record and 
the briefs that the chancellor was eminently correct his disposition 
the litigation, and his decree is, therefore, affirmed. 


RIGHT VALUABLES FOUND BANK 
VAULTS 


Franklin National Bank Norfolk County Trust Co., United States 
District Court, Mass., Fed. Supp. 617 


bank employee discovered chamois bag containing jewelry 
and other valuables which had remained unnoticed the vaults 
the bank for many years. thorough the bank failed 
disclose its ownership. was held that the liquidating agents 
subsequently appointed for the bank were entitled possession 
the chamois bag and its contents against trust company which 
purchased certain the bank’s assets according schedule which 
did not include the property here involved. 


Petition the Franklin National Bank against the Norfolk County 
Trust Company for declaratory judgment and for further with 
respect possession and control certain package and the contents 
thereof. 

Judgment for plaintiff. 

Frank Morrison, Whitinsville, Mass., for plaintiff. 

Dana and Bingham, Dana Gould, all Boston, Mass., for 
defendant. 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §828. 
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McLELLAN, J.—This action petition for declaratory judg- 
ment and further relief arises under the Act Congress, 
Title 12, Chapter Section 181, relating the voluntary liquidation 
national banks; and under C., Title 28, Chapter Section 
United States District Courts over winding the affairs national 
banks and under the Act Congress, Title 28, Chapter 10, 
Section 400, authorizing declaratory judgments and further relief. 
question the court’s jurisdiction was raised appears. The con- 
troversy concerns the right possession and control between Amory 
Leland and Charles Whitney, the federal liquidating agents Frank- 
lin National Bank, and the defendant, Norfolk County Trust Company, 
certain chamois package and the contents thereof. 


Findings Fact 


The plaintiff, Franklin National Bank, federal national banking 
institution which had its place business Franklin, Massachusetts, 
and which now liquidation. 

Amory Leland Charles Whitney, liquidating agents, are 
engaged winding the affairs that bank. The Norfolk County 
Trust Company state banking corporation having usual place 
business Franklin, Massachusetts. 

July 26, 1935, Miss Orvilla Supple, who then was acting and 
prior thereto had acted savings teller, clerk, and bookkeeper for 
Franklin National Bank, was accustomed deposit the cash for which 
she was responsible vault which she had the keys. The keys 
the unrented safe deposit boxes were also kept this vault. 
about July 26, 1935, when she went get the cash drawer out the 
vault, she heard thud and found behind the tray where the cash was 
chamois bag. Miss Supple immediately notified her employer the 
discovery. Thereafter thorough search the bank, its books, and 
the recess the vault where the chamois bag and its contents were 
found failed disclose its ownership, but enough was found out in- 
dicate that had remained unnoticed the vault for many years. The 
identity the person who owned deposited the bag with its con- 
tents remains unknown. some time after its discovery, the bag with 
its jewelry, precious stones, coins, and other valuables, was 
deposited for safekeeping the vaults Boston bank, where re- 
mained until some time 1937. that year when the process 
liquidation the Franklin National Bank had begun, the bag with its 
was brought back that bank and placed safety deposit 
box therein. Thereafter, the petitioner negotiated sale the de- 
fendant certain its assets, according schedule which did not 
the property here involved. The defendant later discovered 
the chamois bag with its contents, and now holds it. Upon the plead- 


THE BANKING LAW JOURNAL 153 


ings and the evidence, find fact, any question fact here 
involved, that Amory Leland and Charles Whitney, liquidating agents 
the Franklin National Bank, are entitled against Norfolk County 
Trust Company possession the chamois bag and its contents. 

Upon the pleadings, the evidence, and the foregoing findings fact 
based thereon, Amory Leland and Charles Whitney, liquidating 
agents Franklin National Bank, are entitled against the defend- 
ant, Norfolk County Trust Company, the possession the bag with 
its contents. 

order directing delivery the bag with its contents the 
defendant said liquidating agents and containing adequate provi- 
sion against the defendant’s incurring any liability for compliance with 
such order entered. 

After the order mentioned the foregoing paragraph shall have 
been carried out, the petitioner’s liquidating agents may apply for 
order notice publication the end that any claimants may 
given opportunity appear and establish their claims the bag 
and its contents. 


USURIOUS LOAN 


Cucco Pacific Finance Corporation, Supreme Court, Supp. 
779 


charge $49 was deducted from $200 loan secured 
chattel mortgage automobile. The mortgage its face showed 
that the consideration for the loan was charge for certain risks 
hazards ostensibly assumed the mortgagee. was held that such 
charge rendered the loan agreement void exceeding the statu- 
tory rate per cent. Banking Law (N. Y.) 340, 352, 357, 358. 


Action Clara against the Finance Corporation, 
replevin, recover possession automobile seized defendant. 
From judgment for the plaintiff, defendant appeals. 

Affirmed. 

Samuel Firestone, New York City, for appellant. 

Nicholas Reigi, Stapleton, I., for respondent. 

Benj. Heffner, Asst. Atty. Gen (John Bennett, Jr., Atty. Gen., 
and Colin MeLennan, Asst. Atty. Gen., the brief), amicus curiae for 
the People. 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) 
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recover possession automobile seized defendant, order the 
Appellate Term, affirming judgment the Municipal Court, Borough 
Richmond, Second District, favor plaintiff, unanimously affirmed, 
with costs. 

The plaintiff and her husband borrowed $200 from one Rosenfeld 
and security delivered chattel mortgage upon their Plymouth auto- 
mobile. Defendant the assignee the mortgage. The mortgagors 
received only $151 the loan, and defendant claims that the balance 
$49 was deducted the mortgagee for the assumption the mort- 
gagee the various hazards enumerated the mortgage. Upon de- 
fault payment installments due under the mortgage, the defend- 
ant seized the automobile. The mortgage its face shows that the 
consideration for the loan was charge for certain risks hazards 
ostensibly assumed the mortgagee. Such charge comes within the 
prohibition the Banking Law (§§ 340, 352, 357, 358) and renders 
the agreement void. Equity Service Corporation Agull, 250 App. 
141, affirmed, 256 App. Div. 903, 240, affirmed, 281 
719, 544. Whether the agreement was also void for usury 
under the General Business Law (§§ 370, 373) need not determined. 


Digest Court Decisions Duties Collecting 
Bank; Liability for Negligence Generally 


Where draft the principal its agent contains marginal nota- 
tions memoranda which state that for the account named 
customer, such statement not merely memorandum for the benefit 
the principal and its agent, but constitutes direction the collecting 
bank for the application the funds when collected. The agent’s 
execution and delivery the bank for collection draft his princi- 
pal for the account named customer the principal made the 
bank the agent the customer with respect payment the proceeds, 
even though the customer had nothing with the execution deliv- 
ery the draft and did not know that had been drawn. The collect- 
ing bank upon making collection became the debtor the customer and 
not the debtor the agent. Peavy-Moore Lumber Co., First 
National Bank Beaumont, Tex., 128 Rep. (2d) 1158. 
236. 


Defendant turned two notes over cashier bank for collection 
with the understanding that the amounts collected thereunder were 
credited defendant’s note held the bank. The latter initiated 
proceedings the notes and recovered judgments for the amounts due. 
Thereafter new cashier was appointed who informed defendant that 
did not want serve collecting agent and requested that defend- 
ant effect some disposal the notes. After the defendant failed 
arrange for disposal the notes, non-indebtedness agreements were 
executed the bank the makers the notes turned over the 
defendant for collection. was held that these agreements did not 
refer the notes judgments and therefore could not construed 
‘‘receipts’’ evidencing settlement makers’ obligations defend- 
ant, entitle defendant credit for the amount such notes 
his note held the bank. Bank Cloutierville Poche, La., 197 So. 


The plaintiffs, members stock brokerage partnership delivered 
New York bank securities attached sight drafts totalling about 


*Additional decisions this subject will appear the March issue. 


156 


THE BANKING LAW JOURNAL 


$400,000 drawn party Flint, Michigan, the alleged purchaser 
the securities. The drafts were sent the defendant bank for collection. 
Payment was refused but the plaintiffs were not notified that fact for 
several days. The plaintiffs sued the defendant for loss through depre- 
ciation the value the securities the interim. The action was 
brought some three years after the transaction and the case was tried 
more than two years later. that time the original drafts had been 
lost and copies were offered evidence. The copies bore the legend 
non-Payment.’’ There was dispute whether this notation 
appeared the originals. conflicting and confusing evidence the 
court held that the defendant bank was not liable. Ungerleider 
Citizens Commercial Savings Bank, 140 Fed. Rep. (2d) 718. 
771. 


draft was sent forward for collection, slip 
requesting that the draft should protested, and letter instruction, 
stating, ‘‘Return once all items unpaid maturity; they must not 
held for the convenience The draft was not paid 
presentment, and the collecting bank held for about month. 
action against the bank the drawer the draft, was shown that 
the time presentment, the drawee had property open attachment 
amount much larger than the draft, and that while the bank was 
holding the draft, the drawee failed. was held that the bank was 
liable for the loss thereby caused the drawer. Hingham 
National Bank, 186 Mass. 161, Rep. 312. 230. 


the duty the bank follow any instructions which the 
tomer may give respect the collection remittance, and the 
bank fails will liable for any resulting loss. Omaha Nat. 


bank which receives drafts for collection, and, without statutory 
authorization authorization the owner the drafts, delivers them 
bank the same city, also for collection, liable the owner 
the drafts for the loss resulting from the failure the bank which made 
the collection. Blackfeet Co. Northwestern Nat. Bank, 
Ore., Pac. Rep. (2d) 702. 98. 


The owner real property executed deed and drew draft the 
grantee for the purchase price. The deed and draft were delivered 
bank for collection and this bank sent them the defendant bank. 
The defendant was instructed deliver the deed only upon payment 
certain amount. The instructions made allowance for 
$1,770 from the amount the draft. The defendant, however, 
allowed the drawee deduct further sum $1,666, claiming that 
this represented further indebtedness due from the drawer the 
drawee. was held that the defendant was liable for $1,666 the 
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-drawer. had option the matter and its duty was make collec- 
tion accordance with the instructions had received. First National 
Bank Dickerson, Ga., 101 Rep. 194. 115. 


The plaintiff bank, mistakenly believing that the defendant bank 
was the purchaser certain bonds delivered collecting agent, 
forwarded the bonds the defendant with sight draft for the purchase 
price. Through the negligence the defendant, the bonds were stolen. 
The defendant failed give prompt notice the theft. was held 
that the defendant bank was liable for the loss. Fidelity Title Trust 
Co, First National Bank, Pa., 112 Atl. Rep. 505. 726. 


bank, which draft sent for collection correspondent 
bank, which discounted the draft, owes greater duty the correspond- 
ent bank than the drawee, who happens one its 
and, when such customer attaches the funds, the collecting bank 
bound either defend the correspondent bank’s title, notify the 
latter look after such defense. Krafft Citizens’ Bank Dyersburg, 
139 App. Div. 610, 124 Supp. 214. 858. 


draft for carload meal was sent the defendant bank for 
collection. The bank, believing that memorandum attached the 
draft was bill lading, without which the consignee could not get 
the meal, held for ten weeks, expecting the consignee come and 
pay it. some way the consignee obtained the meal and later died 
without paying the draft. was held that the bank was liable the 
shipper for the loss which sustained. Feeders’ Supply Co. First 
Nat. Bank, Kans., 176 Pac. Rep. 129. 126. 


bank, through which bill lading and sight draft, covering 
shipment, were sent for collection, will liable releases the bill 
lading and draft upon the instructions agent the owner without 
first communicating with the owner. Ott Schneiter, Ohio, 
Rep. (2d) 947. 188. 


Where bank, through extended course dealing, has become 
the agent another bank for the collection checks and other com- 
mercial paper forwarded it, such bank cannot arbitrarily and without 
notice refuse for collection check forwarded the 
business the other bank, and liable for the loss 
from failure present for payment. McEnelly American 


Where draft was drawn favor the bank, and trans- 
mitted the bank for collection, the bank was liable the drawer 
the draft for any damages suffered the drawer owing the fail- 
ure the bank promptly return the draft after its non-payment. 
Lord Hingham National Bank, 186 Mass. 161, Rep. 312. 
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bank which receives check for collection and which delays 
forwarding the check, such delay resulting the non-collection the 
check, will liable the owner the check for the amount. First 
Guaranty State Bank Meyer Kiser, Tex., 287 Rep. 1110. 
165. 


Where bank receiving drafts for collection negligently fails 
present them promptly for payment and return them promptly when 
payment refused liable the forwarding bank only for the 
damage actually caused its negligence and the burden showing 
such damage rests the forwarding bank. Bank Keo Bank 
Cabot, Ark., 294 Rep. 49. 116. 


note, payable Mary Bell, was delivered for collection the 
defendant bank the brother the payee. told the bank that, 
while the note was payable his sister, she was merely trustee and 
that the proceeds belonged him and, when should de- 
posited his The bank wrote the sister about and she 
replied demanding that the money sent her. Without notifying 
the brother the bank collected the money and paid the sister. 
the trial was established that the note actually belonged the brother. 
was held that the bank was liable him for the amount the note 
and Bell German-American Trust Savings Bank, Cal., 185 
Pac. Rep. 217. 168. 


The payee check indorsed the order ‘‘Integrity Title 
Insurance Trust Co.’’ and deposited his The name 
the company had been recently changed Integrity Trust Co. The 
check was indorsed the new name and presented the drawee for 
payment. The drawee refused pay for want proper indorsement. 
The check was sent back the drawee again indorsed ‘‘Integrity Trust 
The drawee offered give its check another bank but this 
was refused. The following day the drawee failed. was held that 
the trust company had been negligent not duly presenting the check 
properly indorsed and that could not hold its depositor liable for the 
amount the check. Integrity Trust Co. Lehigh Ave. Penn., 
110 Atl. Rep. 93. 487. 


The plaintiff bank forwarded draft payable the defendant. 
The defendant notified the plaintiff that the draft had been accepted. 
matter fact had been refused and the defendant did 
not protest notify the plaintiff days thereafter. the 
meantime car lumber which the plaintiff might have attached was 
shipped the drawer. was held that the defendant bank was liable. 
American Nat. Bank Bank Bandon, 240 Fed. Rep. 624. 


QUESTIONS and ANSWERS 
Banking Decisions 


Few Questions the Hundreds That Are Answered 
the Law (Fifth Edition) 


ALTERED PAPER 


What kind alteration will void negotiable instrument? 

Any material alteration; alteration which changes the date, 
amount, time payment, place payment, the number relations 
parties, the medium currency which payment made, adds 
place payment where place payment specified, any other 
change addition which alters the effect the instrument any re- 
spect. L., Sees. 124, 125. 


BANK’S RIGHT SET-OFF 


May bank apply escrow deposit the payment de- 
positor’s notes which holds? 

No. Merchants’ Farmers’ Bank Trust Co. Hammond 
Motors Co., La., 113 So. Rep. 763. 26, 792 Digest. 


BANK’S RIGHT SET-OFF AGAINST JOINT DEPOSITS 


May bank appropriate funds account two more 
joint owners apply the note one them? 

No. Columbia Finance Trust Co. Bank, Ky., 


NEGOTIABILITY 


note bearing the words, ‘‘subject terms contract,’’ 
negotiable 

No. Verner White, Ala., 108 So. Rep. 369. 785, 


ORDER PAPER 


the indorsement the holder completed delivery. L., 
30. 
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FORGED PAPER 


Where bank has paid check bearing forgery depositor’s 
signature, can recover the money from person receiving good 
faith 

No. The general rule that the drawee bank cannot recover. 
drawee bank bound know the signature its depositor. For 
citation cases various States, see 552 Digest. 


PAYMENT CHECK AFTER DRAWER’S DEATH 


Ifa bank pays check regular course ignorance the fact 
that the drawer has died, liable any way? 

No. drawee bank, which pays check good faith, and 
the usual course business, without notice the drawer’s death, 
protected such payment. Glennan Rochester Trust Co., 
Supp. 747, 850; Drum Benton, App. Cases (D. C.) 


TIME NOTICE STOPPING PAYMENT 


Within what time must notice stop payment received 

The notice must given the bank before the check has been 


718, Brandt Public Bank, 139 App. Div. 173; 


PAYMENT CHECK AFTER DRAWER’S DEATH 


bank has knowledge the death one its depositors 
and subsequently cashes check drawn him against his account, 
liable the drawer’s estate for the amount the check? 


Yes. The payment check the bank which drawn, 
with knowledge the drawer’s death, renders the bank liable the 
drawer’s estate. Sneider Bank Italy, Cal., 194 Pac. Rep. 1021. 


WARRANTIES GENERAL INDORSERS 


Butler executed his note payable Foster’s order and delivered 
Foster. The instrument was void statute because the nature 
_of the transaction out which arose. Foster indorsed the note 
blank and negotiated Carr who turn negotiated special in- 
dorsement Rose who holder due course. Upon dishonor 
the instrument Butler maturity Rose sued Carr for breach 
warranty. Can Rose recover? 

Yes. Every indorser who indorses without qualification war- 
rants all subsequent holders due course that the instrument 
valid and subsisting. this case Carr indorsed specially Rose and 
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thereby warranted that the instrument was valid and subsisting, and 

even though the instrument void statute this does not relieve Carr 

warrantor. Prescott National Bank Butler, 157 Mass. 538. 


INDORSEMENT PENCIL 


made out promissory note payable six months after date 
the order indorsed the note who later indorsed 
The last indorsement was pencil. sues the note. 
entitled recover? 

Yes. indorsement pencil sufficient writing satisfy 
the legal requirement, both common law under the law merchants 
and under the There requirement that the writing 
ink, any special form. Signatures may writing, print- 
ing, engraved, photographed, lithographed, long they are 
adopted the signatures the signers. Weston Myers, 424. 


INSTRUMENTS PAYABLE AFTER DEATH 


note provided: ‘‘Six months after death promise pay 
from estate and through administrator one thousand dol- 
lars, per cent. interest from maturity.’’ negotiable? 

Yes. instrument negotiable payable fixed time 
after the specified event, which certain happen, 
though the time happening uncertain. Deetur Burke, Ind., 


LIABILITY SAFE DEPOSIT COMPANIES 


bank liable customer for property stolen from safe 
deposit box? 

bank which rents safe deposit box customer, not 
insurer the safety the securities other valuable property which 
the customer places the box. The mere fact that bonds are stolen 
from the box does not make the bank liable. The bank liable only 
where can shown that has been negligent. Rosendahl Lemhi 

igest. 


NOTE AUTHORIZING SALE COLLATERAL SECURITY 


promissory note, otherwise negotiable, contained statement 
that the maker, had deposited with the payee, warehouse re- 
for certain goods ‘‘as collateral security for the payment this 
any other liability liabilities the undersigned’’ Did this 
provision affect the negotiability the note? 

No. The expressly provides that statement note. 
otherwise negotiable, authorizing the sale collateral security, does 
not destroy the negotiability the note. The additional provision au- 


162 THE BANKING LAW JOURNAL 


thorizing the sale collateral does not affect the unconditional promise 
contained the body the instrument the time fixed for maturity. 
City National Bank Adams, 266 Mass. 239. 947 Digest. 


RECITAL CONSIDERATION 


the negotiability note affected the following memoran- 
dum the back: full payment for balance due per 
contract dated June 18, 1930’’? 

No. The fact that note recites the consideration for which 
given does not affect its negotiability. Perth Amboy Trust Co. 
Modern School Association North America, J., 154 Atl. Rep. 418. 


STIPULATION NOT AFFECTING NEGOTIABILITY 


note rendered non-negotiable provision that the note 
shall not bear interest paid when due? 

No. Commercial Credit Co. Nissen, D., 207 Rep 


WORDS NEGOTIABILITY NECESSARY 


note read: ‘‘We promise pay Bevis the principal 
sum,’’ ete. negotiable? 

No. not payable order bearer, required the 
Negotiable Instruments Law. Quast Ruggles, Pac. Rep. 


BOOK REVIEW 


Coffin’s Interest Tables. Published The John Winston Company, 
Philadelphia. 


This new revised edition Coffin’s Interest Tables based the 
original work John Coffin originally completed 1884. 

The new edition shows interest twenty-four per cent, 
per cent, per cent, per cent, per cent, per cent, per cent, 
per cent, per cent, per cent, per cent, etc., per cent. 
months and 100 days. The last edition showed rates lower than 
per cent. 

Bound limp handbook style (genuine leather), this good looking 
reference book (price $3.00) has another unique feature—a thumb index 
that immediately opens Time-table showing the number days 
between any two dates. Also included are Compound Interest Tables; 
Interest Laws; Rates Postage and Business Forms. 


